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(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Are the appellees proper parties to challenge the appellant's 
request to re-establish of record the appellant's prior deed of trust 





which has been released by forgery, and which secures the appellant's 
note, on the same property on which the appellees have a later deed of 
trust security because the payee of the appellant's prior note did not 
have knowledge of its existence, and did not endorse or authorize the 
endorsement of it, and where the maker, payee or anyone else other 
than the appellant claims its ownership, the appellant's prior note 
having been endorsed by the holder who merely used the payee's name 
| 


for convenience ? | 
| 


(A) Where the payee's name was used without his knowledge, . 
for convenience, on a note, and the actual owner endorses it with the 
payee's name, and thereupon sold it to the appellant, who did not have 
any knowledge of the execution or manner of the endorsement, and no 
one other than the appellant claims the note, andasa result of which 
no fraud or prejudice results to anyone, is such an endorsement such 
a forgery as to preclude the appellant without notice, asa holder for 
value, from bringing an action to re-establish the sii which had 
been fraudulently released by a forgery ? 


(B) Can the Trial Court grant summary judgment in favor of 
the appellees, who claim the original payee was a straw or fictitious 
payee when the evidence did not show lack of knowledge on the makers' 
part, but the inferences showed that they must have had knowledge? 


3. Where neither the payee nor anyone else other than the ap- 
pellant claimed the ownership of a note, but the payee named in fact 
did not endorse the note, or know of its existence, and the appellant 
thereafter becomes a holder for value, without knowledge of the de- 
fects of the endorsement, is the appellant such a holder against the 
world, and especially where a loss occurs which is the result of the 





(ii) 
negligence of the appellees’ agent in failing to demand appellant's note 


which the agent believed he was paying? 





JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE 
STATUTES INVOLVED ., 


STATEMENT OF POINTS 


SUMMARY OF ARGUMENT F . 


ARGUMENT ° . . . ° 


1. The appellees were not proper parties to complain 
of the endorsement and prevent the appellant from 
securing re-establishment of his security . 


(A) The endorsement did not violate Title 28-110 
as regards to forgery of the endorsement, as no 
fraud was created, nor was anyone prejudiced 


(B) There was no evidence which would sustain a 
summary judgment where it was necessary to show 
the absence of knowledge on the makers part that 
the payee was a straw party ‘ ‘ F 


The appellant was a purchaser for value, without 
notice of the defects of the acknowledgment and 
held it against the entire world. And as between 


two innocent parties the one which caused the 
loss will be the one to suffer. ‘ - ‘ 


CONCLUSION ° ° ° . . . 
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BRIEF FOR APPELLANT 





JURISDICTIONAL STATEMENT 


The appellant filed a complaint against the appellees to re- 
establish his security on real estate in the District of Columbia which 
he claimed was fraudulently released by a forged release, and for sub- 
stitution of trustees thereunder in accordance with the provisions of 
Title 45-614 to 619, incl., D.C. Code, 1951 Ed. Supp. IV. The ap- 
pellees answered, and thereupon filed motion for summary judgment 
which was granted by the Trial Judge. The United States District 
Court for the District of Columbia had jurisdiction under Title Li, 
Section 306, D.C. Code, 1951 Ed. | 
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This Court has jurisdiction of this appeal under Title 28, U.S. 
Code, Sections 1291 and 1292. 


STATEMENT OF THE CASE 


_ The appellant, plaintiff below, filed his complaint to substitute 
trustees under, and to re-instate of record, a deed of trust, which was 


released by a forged release. 


The complaint, in substance, alleged that on or about September 
8, 1954, the defendants Humble and his wife (who had not been served with 
process, nor did they answer) executed to the order of Samuel L. 


Lafsky their certain joint and several promissory note for $3,000.00 
bearing interest at 6% per annum, upon which payments were due in 
monthly installments of $65.00 with pre-payment privileges, and the 
entire balance to be due and payable September 15th, 1957. The com- 
plaint charged that before any payment becaue due thereon, the payee 
endorsed it, waiving demand and notice, and the plaintiff (appellant 
herein) purchased this note, and it was delivered to him, and thereby 
he became and continued to be the holder and owner. He stated that 
from October 28, 1954, to and including April 6, 1956, payments were 
made on the note, and it was reduced to $2,417.84, and since April 6, 
1956 no further payments were made. (J.A. 1-2) 


The complaint further alleged on September 8, 1954, the Humbles, 
the makers of the note, were the owners of real estate in the District 
of Columbia known as No. 7 Grant Circle, N. W., lot 44, square 3243; 
that they executed and delivered to the defendants Harry Berman and 
Jack L. Steinman, as trustees, a deed of trust on said property to 
secure the payment of the $3,000.00 promissory note, said deed of 
trust being recorded among the land records of the District of Columbia 
in Liber 10265, folio 494. (J.A. 3) 


It was further alleged that on or about January 19, 1955 a release 
of said deed of trust was recorded among the land records of said District 
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in Liber 10352, folio 593. Said release purported to be signed by the 
trustees named therein, namely Harry Berman and Jack L. Steinman, 
and contained a recital that" . . . the debt secured thereby having 
been paid and satisfied and the promissory note having been exhibited 
to the trustees as paid and cancelled."" The complaint charges that this 
fact was untrue, but to the contrary the debt was unpaid, the promissory 
note was not cancelled and satisfied, but on said date of the execution 
of the release there remained unpaid on said note $2,458.26. The 
complaint charged that the signatures on\said release were forgeries, 
and the trustees, Harry Berman and Jack L. Steinman, had not ex- 
ecuted nor released said deed of trust, and by reason thereof the deed 





of trust was not discharged or released in fact and the note was still 
outstanding and unpaid and was a prior lien. | 


The complaint averred that on January 20, 1955 the defendants 
Humble executed and delivered to defendant William Cook another prom- 
issory note for $5,000.00, with interest re-payable $50.00 per month, 
and the said defendants Humble, to secure the repayment of this new 
note of $5,000.00 did on January 20th, 1955, execute and deliver to 
defendants Klavan and Kamins, as trustees, a deed of trust on the same 
property, which deed of trust was recorded the same day in Liber 10352, 
folio 595. The appellant alleged that this $5,000.00 note and deed of 
trust was subsequent and subordinate to the lien of the deed of trust 
securing the appellant's original $3,000.00 note. | 


It was further stated that the land records disclose that a default 
occurred in the aforesaid junior and subordinate note of $5,000.00, and 
on March 31, 1955 the trustees, Klavans and Kamins, under the deed 
of trust which secured it, foreclosed the property and executed a 
trustees’ deed to the defendants Abraham Goldkind and Helen Goldkind; 
that said trustees' deed was recorded among the land records; and that 
only 2 months and 11 days intervened between the execution of the last 
mentioned deed of trust and its foreclosure and the trustees’ deed con- 





é 


veying the property to the Goldkinds. The trustees' deed recited that 
it was executed 10 days after the property was advertised for sale, and 
the Goldkinds were the highest bidders for the sum of $100.00 subject 
only to a first deed of trust thereon held by a building association, 
originally for $9,000.00. This trustees’ deed did not recite it was 
subject to the priority of the appellant's deed of trust in the original 
sum of $3,000.00 which was then paid. 


The complaint also alleged that on, to wit, July 20, 1955 the de- 
fendants Goldkind, after receiving their deed, conveyed the property 
to defendant Waddell Foxx which deed was likewise recorded. Foxx 
executed and delivered a deferred purchase money note and deed of trust 
to defendants Klavan and Kamins as trustees for the balance of the 
purchase price due defendants Goldkind. This new deed of trust and 
note was for $6,225.62 bearing interest at 6% per annum, payable 
$50.00 per month. (J.A. 3-5) 


The appellant charged in his complaint that the deed of trust 
securing his note had not in fact been released, but the land records 
of the District of Columbia purportedly showed that it was released, 
and therefore he was entitled to have it reinstated as a prior lien over 
the liens of the other defendants, and to be subject only to the building 
and loan association's first trust. (J.A. 5-6) 


The appellant requested the Court to reinstate of record the 
deed of trust securing his obligation, and that the trustees named under 
the deed of trust securing his note be substituted, and for general 
relief. (J.A. 5-6) 


The defendants Oliver Humble III and his wife Mary Alice Humble 
were not served and consequently no answer in their behalf was filed. 


The defendant Harry Berman, although served, did not answer. 
The defendant Jack L. Steinman, the other trustee under the deed of 
trust securing the appellant's note, filed a separate answer in effect 


5 


stating he did not have any knowledge of the transaction wherein he is 


alleged to be trustee, and he expressly denied that he ever signed his 
name releasing the appellant's deed of trust; that since the filing of the 
complaint he has seen the referred-to release on which his i purported 
signature appears, and he states that the signature thereon is not his. 
(J.A. 8) This defendant in his answer stated to the Court he had no 
objection to his being substituted as trustee under said deed of trust, 
and if the trust be reinstated he did not want to continue as trustee. 
(J.A. 9). | 


The defendants Klavan and Kamins, who were named in the 





junior $5,000.00 deed of trust answered in substance stating they were 
the persons named as trustees who foreclosed said deed of trust but 
they had no knowledge of the forgery of the release which released the 


appellant's deed of trust. (J.A. 7-8) | 
| 
The defendant Waddell Foxx stated he had purchased the property 
and paid a full consideration; that he was a purchaser without notice 
of any defects and had no knowledge of the facts claimed in the suit, 
and he admitted his execution of his deferred purchase money note and 


deed of trust to the defendants Goldkind. (J. A. 6-7) : 


The defendants Abraham Goldkind and Helen Goldkind answered 
the complaint stating that the appellant did not have legal title to the 
promissory note because it was payable to Samuel I. Lafsky, and the 
said Lafsky did not, and has not, endorsed nor delivered it to the 
plaintiff; nor did he authorize his endorsement. These defendants set 
forth that in their purchase of their note the record showed that it was 
subject only to a first trust, and they delivered their money to the then 
owner of the property and in return received a note secured by second 
deed of trust. (J.A. 9-10) | 


Thereafter, the depositions of Harry Berman and Jack L. Stein- 
man, the trustees, and of Henry Berman were taken. Harry Berman's 
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testimony showed that he is a brother to Henry Berman; that he acted 

as trustee on deeds of trust on rare occasions. He did not recall 

being requested to act as a trustee on a deed of trust securing the ap- 
peliant's note, nor acting as a trustee with Mr. Steinman. He stated 

he knew the appellant Rubinstein. His brother Henry also knew Rubin- 
stein very well but he did not know of their business relationship. Mr. 
Harry Berman was shown the deed of release in question and stated it 

did not contain his signature, nor had he seen it. The release was 
marked Exhibit No. 1. (J.A. 21-23). He stated he had not given his 
brother Harry Berman any authority to sign the rekase for him. (J.A. 23) 
The deposition of the defendant Jack L. Steinman produced, in substance, 
the following evidence: That he knew the appellant for 5 or 6 years but 
he had no business dealings with him. He stated he knew Henry Berman 
for about 25 years, but was not related to him. He seldom acted as 
trustee under a deed of trust. (J.A. 23-25). He never talked to Henry 
Berman about this transaction. He stated he didn't know anything about 
the relase which was shown him, Exhibit No. 1. He stated that his 
acknowledgment by the notary public appearing in the relase had not 

been taken; and that he had never been in premises 925 New York Avenue, 
N.W. to make an acknowledgment, nor did he know anything of the trans- 
action involved. He stated he knew the appellant Rubinstein had been 
buying paper from Henry Berman. (J.A. 23-25), that he had not signed 
the release (Exhibit No. 1), he had not been requested to act as trustee, 
(J.A. 25), nor did he appear before a notary. He admitted he knew that 
Henry Berman was using his name as trustee on deeds of trust, that he 
made no objection, but he had not authorized anyone to sign his name to 
the release nor was he presented with a paid and cancelled note (J.A. 25). 


In the deposition of Henry Berman the following testimony was 
substantially adduced: That he was in the brokerage business, which 
included purchase and sale of first and second trust notes, and he had 
done business with Rubinstein for about 15 years during which he sold 
notes to Mr. Rubinstein. He stated Rubinstein had purchased the 
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Humble note from him. (J.A. 26-27). The note, which was for 

$3 ,000.00, he sold to Rubinstein for $2,550.00 and received the pro- 
ceeds. The note was placed in the Security Bank for collection by 

Mr. Rubinstein credited to his account and payments were received 
until late April 1956, when they stopped (J.A. 26-27). He stated the 
Humbles made several payments, and he made some himself after 
Kamins paid him the money, for which he gave a big discount, because 
he said there was so much trouble in making collection. This was done 
after the new second trust was placed, and although the money was 
given to him, the appellant Rubinstein did not know about it at that 

time. He did not transmit the money he had received from Kamins to 
Rubinstein, but he made payments to the bank until April 1956. (J.A. 
27-28). Atall times, Rubinstein stated to him that he expected Humble 
to pay. This witness stated that in connection with the release which 
the trustees Harry Berman and Jack L. Steinman had denied signing, 
that he, Henry Berman signed the top name and he got someone else to 
sign the bottom one, but he did not remember who it was. He stated 
when he named trustees he did not notify them that he had done so, which 
practice he had followed for a long time. In signing another's name to 
the release he did not try to disguise the signature. He stated that he 
took two people to the notary and identified them in order not to put the 
notary on the spot. This witness stated the first time Rubinstein knew 
of what had happened was when he gave Rubinstein a list of Rubinstein’ s 
moneys he had used. (J.A. 27-28) He stated he kept a record of what 
he had collected without Rubinstein's knowledge and sent it to the bank 
(J.A. 28). | 





Henry Berman stated his principal business with Rubinstein was 





that of selling him notes. He sold notes to others, and many times 
when he submitted a note to Mr. Rubinstein it was not purchased by 
him. When he sold a note it was already in existence, and he would 
make recommendations which Rubinstein followed. When a note was 
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purchased by Rubinstein he would turn over a check to him, and all of 
the real estate notes were put in the bank for collection to Rubinstein's 
account. The notes were never left in possession of Henry Berman. 
Berman stated he did not want the notes which he had sold to Rubinstein, 
to be in default so he would contact the makers in case of non-payment 


to attempt to secure payment, and he would have the makers take the 


payment to the bank, or if they gave him the payment, he would pay it 
to the bank. Thereupon, he was shown the original note payable to 
Samuel L. Lafsky,; who was his friend but did not work for him. (J.A. 
31) He stated the note was prepared in his office, but Lafsky did not 
endorse it, but he had endorsed it himself, and although Rubinstein did 
not request an endorsement with liability he had put it on as a moral 
responsibility to Mr. Rubinstein. He stated he wanted it to stand up, 
and further stated the check was given to him by Rubinstein; he believed 
that Rubinstein knew Lafsky. At the time he signed the trustee's names 
to the release, he had not so informed Rubinstein of that fact, nor did 
Rubinstein know his deed of trust was being released. He stated he had 
nothing to do with, nor did he prepare the new deed of trust upon which 
Klavan and Kamins were named as trustees. (J.A. 32) When he re- 
ceived the money from Kamins which represented Mr. Rubinstein's 
note, the note was then actually at the Security Bank. He stated he 
gave Kamins a $400.00 discount which was computed on a $2,903.50 
balance, having called the bank for the balance, and after he received 
payment from Kamins he, Berman, continued to make payments on the 
appellant's note at Security Bank. From January 1955 to June 1956 he 
did not tell Rubinstein about the matter. He stated Kamins paid hima 
certified check and asked for the note marked paid and cancelled, and 
Berman informed him that he, Berman would mail it to Kamins. He 
did not tell Kamins that the note was at the Security Bank. He stated 
that simultaneously with receipt of the check he gave Kamins the re- 
lease, at which time Kamins asked for the paid and cancelled note, to 
which he replied he would mail it. But he never mailedit. (J.A. 32-34) 
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He stated that Kamins asked him for the note a few days later but there- 
after was never again asked. On re-direct examination Henry Berman 
stated that he had nothing to do with the new transaction being handled 
by Kamins, and that he had told Kamins that he, Kamins did not need 
the note as long as he received the release. He stated Rubinstein 
didn't request Lafsky's name to be used as payee. He usually used a 
straw party in order to sell the note, and he wrote Lafsky's name on 
the back of it. (J.A. 35) He made an error as Lafsky's actual name 
was Laefsky; that Rubinstein did not see him put Lafsky's name on back 
of the note. Lafsky did not know he was a straw or that Berman signed 
his name, and he never intended to become liable. (J.A. 35). On 





further cross-examination, Henry Berman stated that Lafsky did not 
own the note, and he merely acted as a straw party, and he merely 
used his name. He stated Rubinstein did not know Lafsky's signature. 
He again repeated that Rubinstein had not suggested Lafsky's name be 
put on the note. He stated he did not necessarily have to have a living 
person, it could be made out to bearer, but most of the time it was made 
to individuals. Lafsky did not know he, Berman, had signed the back 
of the note. (J.A. 35-36) | 

Later at a deposition of the appellant A. David Rubinstein, the 
following testimony was adduced: He knew Henry Berman for many 
years, and he had done business with him in the nature of real estate 
loans, and if he liked a note which was offered to him he would purchase 
it. In doing so, Berman would hand him the note and he would then 
look at the property; that the Security Bank serviced all his notes for 
which they were paid. The note was in the bank at all times from the 
first week he got it, and this applied to all of his notes. When the notes 
were delinquent he would have the bank send a notice to the makers. 
Berman didn't have to help him collect as the bank did this, and he 
never authorized Berman to make collections. He stated he purchased 
the notes at discount of 5% per year. (J.A. 36-39). When he purchased 





a note he would give the purchase price to Berman because Berman had 
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sold the note to him. He knew Lafsky casually at the time he had 
purchased the note, but he did not know his business and had seen him 
once in @ while in Berman's office. He wasn't told if Lafsky owned the 
note at the time he purchased it. He stated when Berman asked him to 
buy this note, the note was shown to him and he then went up to the 
property. (J.A. 38-39) When he saw the note he noticed it was pay- 
able to Samuel Lafsky, and he didn't ask what Lafsky had to do with the 
property because he knew from past experience that there is always a 
straw party, and that every note was something like this. He knew 
Lafsky was not the owner of the property, and he had not sold the 
property to the Humbles. He stated he did not know who Lafsky was 
straw for, nor did he inquire, and he never had to find out because he 
doesn't buy a note direct. He is not a broker, but he always consum- 
mated a note from'a broker. He never talked to nor made a claim 
against Lafsky on the note. He had not been present when Henry Berman 
had signed Lafsky's name. (J.A. 41). He didn't know anything about 
it, and he didn't know whether Lafsky or Berman had endorsed it. At 
the time of purchase Berman did not have any of his funds. He delivered 
the money to Berman and not to Lafsky, and if he used a check it would 
have been payable to Berman. He stated he knew the trustees Harry 
Berman and Jack L. Steinman, but Harry Berman was not in business 
with Henry Berman. He never knew the defendant Foxx and the first 
time he met Mr. Goldkind was at the deposition. In addition to re- 
ceiving the note he received the recorder's receipt for the trust. He 
didn't know anything about the notary. He stated when any note was 
paid, the bank would give it to the persons paying it off, that the re- 
lease was executed without his authority and he found that the trust was 
released at which time he learned through his counsel the signatures 
were forged. On cross-examination he stated he has never given Berman 
any authority of servicing his notes which were at the bank for collec- 
tion, and he didn't know Berman was doing it. He did not pay Berman 
any commission or salary for getting notes, or did he know what 
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Berman made on each transaction. He did not participate ini the trans- 
action, or have knowledge of the arrangements with the maker of the 
note, or how much, or what they got for executing it. He did not know 
Lafsky's signature. He had purchased notes from other brokers in 

the same manner, except he would get a greater rate of interest. 

(J.A. 42-43) He related that the Bank was authorized to make collec- 
tions, and he did not know of any arrangements between Berman and 
Lafsky, or what their deal was. He learned of the release of his deed 
of trust when his counsel first showed it to him. (J.A. 44), He didn't 
know the signatures had been forged before it was shown to him, and he 





learned it only when an associate of Berman told him, but that Berman 
had never told him. (J.A. 45) | 


Thereafter the deposition of Samuel L. Lafsky was taken and he 
testified in substance as follows: That he was self-employed, and al- 
though working out of Berman's office, he worked for himself. He 
would not say what he was doing. (J.A. 46-47). He stated he had not 
seen Berman for a year, and he had always been friendly. During the 





time he worked out of Berman's office he never had any business deals 
with him, but he merely used his office as an address. He stated he 
never authorized Berman to use his name, or did he act as his straw, 
and he never had any knowledge that his name was being used as payee 
of a note. He likewise didn't have any business dealings with Rubin- 
stein, nor did he endorse any notes to him. (J.A. 47). | 


Mary G. Murr testified that she had been employed at a realty 
| 
company at 925 New York Avenue which was near Berman's office. 


She has known Berman about 10 to 15 years during which time he brought 
a number of people in to have notary work done. (J.A. 48). When he 
wanted notary work he would appear with the people or would call and 
say he was sending them. She identified her signature to the release 
and stated he, Berman, must have brought two people in to acknowledge 


it. When Berman vouched for them she never asked for credentials as 
| 
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she took his word. She didn't pay too much attention as to how they 
looked. She stated she did not know Harry Berman (J.A. 51). She also 
stated offhand she didn't know Mr. Steinman. (J.A. 51). She stated 
that on the day she took Harry Berman and Jack L. Steinman's acknowl- 
edgement she had no reason to believe that the two persons were not 
those as introduced. (J.A. 51-52). 


Thereafter defendants Goldkind moved for summary judgment, 
claiming that the appellant was purchaser of a note executed by the 
Humbles payable to order of Lafsky, which was not transferred to him 
as required by the negotiable instruments act. (J.A. 11). 


After argument thereon the Court granted this motion on the 
basis that there was no genuine issue of fact between the appellant and 
the Goldkinds, and the Goldkinds were entitled to judgment as a matter 
of law. (J.A. 14). 


After this order was made, the appellant requested a re-consider- 
ation of the Court's order, which was denied. (J.A. 12-15). The 
appellant thereupon noted his appeal from both of these orders. (J.A. 15). 


STATUTES INVOLVED 
Title 28-124 SIGNATURE FORGED OR WITHOUT AUTHORITY 


Where a signature is forged or made without the 
authority of the person whose signature it pur- 
ports to be it is wholly inoperative, and no right 
to retain the instrument, or to give a discharge 
therefor, or to enforce payment thereof against 
any party thereto can be acquired through or under 
such signature, unless the party against whom it 
is sought to enforce such right is precluded from 
setting up the forgery or want of authority. 


Title 28-110 INSTRUMENTS PAYABLE TO BEARER 


The instrument is payable to bearer - 


*x* * *« j%* * 


Third. When it is payable to the order of a 
fictitious or nonexisting person and such fact 
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was known to the person making it so payable, * * * 


STATEMENT OF POINTS 


1. The appellees were not entitled to challenge the appellant's 
ownership of the note which had as security a deed of trust, ‘which was 
released by a forgery, because the appellees were not charged thereby, 
nor a party thereto, but who caused the loss by their negligence. 


2. (A) Where appellant's vendor names a payee to the note, with- 





out his knowledge or consent, and which he does not endorse, but it is 
endorsed in the payee's name by the person who is entitled to sell it, 
and no claim of ownership is made by anyone other than the appellant, 
and such endorsement of the note did not effect a fraud or operate to 
any prejudice, the endorsement is not a forgery. | 


(B) The evidence was not established that the _— of the 
note had no knowledge of the use of a straw party, but to the contrary it 
appears they signed the note, they must have read it, and knew they 
were dealing only with Henry Berman, and the payee was a straw, but 
in any event there was no evidence of lack of knowledge, all of which 


prevents summary judgment. | 


3. The appellant purchased the promissory note, for a valuable 
consideration, without knowledge of the defects in the endorsement, 
and was therefor a holder for value against the entire world. 


SUMMARY OF ARGUMENT 


1. The appellant does not seek to enforce payment on a note 


against the appellees, but merely to establish his security: The note 
transaction and sale to the appellant for which the security is sought to 
be re-established, was fully completed before the appellees became in- 
volved. It was executed, endorsed and sold to the appellant, and pay- 
ments were made thereon by both the maker and Berman. | The makers, 
the payee, Henry Berman, nor anyone else contested the appellant's 
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ownership of the note. Even the appellees did not do so by their attempt 
to make payment, which was not accomplished by their own negligence 
in failing to obtain the paid and cancelled note. Being charged with 
knowledge of the appellant's security, which thereafter was fraudulently 
released by a forged instrument, they were not such parties who could 
challenge the alleged forgery or its making without authority, first be- 
cause the action was not under the Negotiable Instruments Act, and 
secondly, because 'the statute not only precludes the makers but also 
the appellees. 


2. (A) The endorsement of Lafsky's name by Berman was not a 
forgery, the payee, the makers, Henry Berman, nor anyone else 
claimed ownership or title to the note, except the appellant, because 
there was no fraudulent intent, nor did the instrument effect any fraud 
at the time it was endorsed, nor did it operate to anyone's prejudice. 


(B) Even under the appellants’ theory, it was necessary to 
show that the makers of the note, under Title 28-110 of the Code did 
not have knowledge that the payee was a straw in order to sustain sum- 
mary judgment. There is nothing whatever in the record which sustains 
this conclusion. The inferences are the other way, that the makers 
knew what they were signing, they did not deal with the payee, they dealt 
with Berman who had a right to sell the note. These inferences negate 
lack of knowledge on the makers part. 


3. In view of the fact that the real ownership of the debt was that 


of the appellant and the makers, Henry Berman, the payee of the note, 


or anyone else did not claim the right to the note, or they were entitled 
to it, the most that might be said that the endorsement was defective. 
But the law is settled that the appellant having purchased the note for a 
valuable consideration, without any knowledge of the execution and the 
endorsement is a holder for value as against everyone. The loss which 
is brought about here was caused by the negligence of the appellees, 
and their agent Kamins, by making payment of the note to a person 
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who was not possessed of it, and without receiving the cancellation of 
the note itself at the time of payment. | 


ARGUMENT 


The basis upon which the Court granted summary judgment against 
appellant is and must be based upon the sole claim of the appellees, that 





the appellant purchased, for value, a note which did not contain a proper 
endorsement of the payee as required by the negotiable instruments act; 
and secondly, that if the payee was a "straw party" then the appellant 
was guilty of usury such as to bar his right to equitable relief. 


Unquestionably , the note did not belong to the payee, for he stated 
he did not know of its existence nor claim it nor did he authorize Henry 
Berman to use his name, nor had he endorsed the note. Undenied also 
is the evidence that Berman used Lafsky's name as a straw party, and 
Lafsky did not own the note; everything pointed to the fact that Berman 
was the real owner and holder of the note. Punctuated throughout his 
deposition are phrases by Henry Berman that the note was prepared in 
his office, that Berman himself endorsed the note by using Lafsky's 
name, and he received payment for the note from the appellant and that 
he, Berman, used Lafsky's name. This, when taken with the appellant's 
deposition which substantiated the fact that Henry Berman sold him notes, 
and after his purchase he deposited them with the bank for collection. 

He had paid Henry Berman for its purchase, and he unquestionably be- 
came the owner; that he did not participate at its inception, nor did he 
know anything about it. The evidence showed that Berman sold him the 
note for $2,550.00 which sum was received by Berman. This was the 
extent of the evidence regarding the ownership and endorsement of the 
note. 


On the question as it might relate to usury, the only evidence 
before the Court was that Berman dealt in the sale of negotiable instru- 
ments, that he prepared, and had the note executed. Appellant had 
nothing to do with its execution, nor anything about the arrangement 
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between the makers and Berman, and Lafsky and Berman. He purchased 
it after it was in existence, and no facts were adduced that he partici- 
pated in any scheme to circumvent the usury statutes. Everything he 

did adds up to the fact that he was a holder in due course, without any 
knowledge concerning the original transaction. In absence of any other 
evidence tothe contrary the liberality of construction, to which he was 
entitled, showed that if the granting of the motion was based upon this 
point, clear error was committed by the Court. 


1. The appellees were not such persons entitled to challenge the 
legality of the endorsement of Lafsky. The original transaction regard- 
ing the execution of the note which took place about September 8, 1954 
was between Humbles, the makers of the note, and Berman. No claim 
or defense was interposed by Humbles, who are the persons charged 
with the payment of the note challanging the ownership. The evidence 
certainly showed it was sold immediately to the appellant. Payments 
were made on the note by Humbles and also Berman from October 1954 
until April 1956 when Humbles stopped making payment, or a period 


of about 1-1/2 years. The appellees did not enter the picture until 


approximately January 20, 1955 when they purchased the note which 
alledgedly was used to pay off the appellant's note, secured by the deed 
of trust, then of record and outstanding, and by their own negligence, 
and the negligence of their agent Kamins,they failed to demand the note 
in the pay off. They were not parties to the appellant's note, as either 
makers, endorsers or holders. They were strangers to it, and charged 
with notice that such a note existed for it was secured by a valid deed of 
trust of record which operated as constructive notice. 


These appellees, the strangers to the appellant's note, then set 
up its invalidity (after apparently recognizing its validity by trying to 
pay it off through Kamins) by saying that the note was improperly en- 
dorsed on the basis of their points and authorities in support of their 
motion, that the payee was an actual person and his endorsement was 
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forged, or that the payee was a straw party who should be treated in law 
asa fictitious person , and in such last event such "straw party" must 
have been known.to the person making the note. There was no evidence 
by anyone that Humbles did, or did not know the payee, since they filed 
no answer, nor were their deposition taken, and certainly Henry Berman's 
evidence does not make any claim one way or another. The appellees, 
and apparently the Trial Judge, merely assumed that because Lafsky 
didn't know his name was being used therefore Humbles also did not 





_know it. When Humbles signed the note they saw the name of the payee, 


and in absence of any direct evidence to the effect they did not know him, 


it cannot be presumed, that they lacked such knowledge. 


Title 28-124, D.C. Code limits the bar to recovery “unless the 
party against whom it is sought to enforce such right is precluded from 
setting up the forgery or want of authority. Certainly Humbles would 
be precluded, for there is no evidence that they made any claim of its 
non-validity, or that they were charged thereby, or even that they were 
challenging the endorsement. If the note was executed by them and they 
received value, they could not challenge the appellant's right and if they 
can't, how can strangers do so? The payee does not claim the note, 
Henry Berman was paid the sum of $2,550.00 for it, so therefor who 
would be the owner. Because, under these circumstances, the payee 
did not know of the note is no reason why the makers should escape 
payment. To carry out the appellee's argument, then, they must con- 
cede that the note was a valid one and belongs to the payee, but the payee 
does not claim it, or assert any right therein, and because the payee is 
a known person, and his rights (which he disclaims) have not been 
transferred the title remains outstanding in him, would be to leave a 
valid note hanging in the air with no one to claim it. Apparently it is 
the position of the appellee, which the Trial Judge accepted, that every 





forgery under this Statute precludes recovery. This Court, however 
has held to the contrary, if the payee's signature is forged, is the 
party against whom it is sought to be enforced precluded from setting 
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up the forgery as a reason for not paying the note to the rightful owner? 
The alleged forgery in this case is not against the makers, they must 
be precluded. This Court has held there are many situations where an 
alleged forgery does not preclude recovery. See Washington Loan and 
Trust Company v. U.S. 77 U.S. App. D.C. 284 134 F. 2d 59. To same 
effect see Saul Co., v. Rich Wine and Liquor Company 120 A. 2d 208, 
D.C. Mun. App. 


A case clearly in point is Lee v. Mitcham 69 App. D.C. 17, 98 F. 
2d 298. In this case notes secured by deed of trust were placed with 
Riggs National Bank, and endorsed by payee for collection. Later one 
of the officers of the owner of the note privately purchased the note, 
without any additional endorsement, and upon which the purchaser im- 
mediately made a notation on the back that he paid to the bank, the 
interest and principal, in order to save the former payee harmless, 
but not to extinguish the note, and to be held by him as his property. 
Later the purchaser died and his estate was administered but no action 
was taken on the notes. Thereafter the daughters of the owner of the 
property, after he died, became interested in selling and discovered 
the unreleased notes, which they demanded to be discharged and the 
deed of trust released. This was refused and suit was filed to substi- 
tute trustees who should execute a proper release. The trial judgment 
was for the daughters, but on appeal, this judgment was reversed. 
This Court stating: 

"The question for decision here is whether Mr. Edmonston, 

in view of the facts shown above, purchased or paid for the 

notes. In reaching an answer to this question we must be 

guided by these general propositions of law: First. The 

transfer of possession of a negotiable instrument is pre- 

sumably a transfer of title. And especially is this true when 

the transfer is made to one who is notadebtor or is under 

no obligation to receive or pay for it. * * * Second. While 

the presumption is as stated above, in the final analysis the 


question is determined by the intent of the parties, which is 
to be gathered from all the facts and circumstances * * * 


—— ey 
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We think it may be taken as settled that, where a 
stranger acquires a note from a holder authorized to | 
sell, the transaction -either upon proof of the strangers' 
intention to purchase, or upon the presumption of fact | 
that he intended a purchase - will be held to be a pur-. 
chase rather than a discharge of the note * * * (it was 
contended that Edmondson) * * * acquired no title in | 
the notes for the reason that the bank had no title to 
them and could pass none to him. The basis of this 
last contention is that the notes were all specifically in- 
dorsed "for collection" so that the bank had no authority 
to sell the notes but had the authority only to collect on 
them * * * | 





To hold that the defendants do not owe the aaa. 

tiff the amount of the note herein because of the restrictive 

indorsement thereon, under the evidence in this record, 

would be the equivalent of holding the defendants do not 

owe anyone the amount thereof. We are of the opinion 

that the trial court erred in rendering its judgment (to 

the effect that 'plaintiff is not the owner of the note sued 

on')" | 

The same situation prevails here. Under all of the circumstances 
it was intended that the appellant should be the owner. The makers of 
the note, Henry Berman and the payee Lafsky do not contend otherwise, 
so therefore the appellees who have no connection therewith certainly 


should not be heard to say that the appellant does not own the note. 

2. We contend the Court erred in not holding that the note was 
legally and effectively transferred to the appellant. | 

(A) First, the appellees assume that the endorsement of 

Lafsky is a forgery, and does not transfer anything. It seems to us 
that one of the very essentials of forgery that there must be an intent 
to defraud. Here, who was defrauded by Henry Berman's use of 
Lafsky's name? Certainly not Lafsky. Certainly not Henry Berman and 
must assuredly not the appellees. In Dowling v. U.S. 41 App. D.C. 1l, 
it was held to constitute a forgery there must be a false making or other 
alteration of a written instrument, and the intent must be fra udulent 
and the instrument such as can effect a fraud, and some prejudice must 


result. Even if Lafsky's name was used, he certainly was not defrauded. 





| 
| 
i 
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At the time of endorsement and sale to appellant, appellees were not 
defrauded. The Court must have assumed some evil intent or a fraud, 
but on whose part is not clear. The hypothesis that the endorsement 
was a forgery in the light of a complete absence to defraud defeats ‘the 
appellee's theory. 


{(B) This instrument must be considered as being payable to bearer 
under Title 28-110 which provides, among other things that if the note 
is payable to fictitious or non-existing person and such fact was known to 
person making it so payable. 


7 Am.jJur.Par. 97, (pages 840-1) states the rule clearly about 
this matter, as follows: 


"Where the payee actually exists, whether he is to be con- 
sidered as fictitious depends upon the intention of the 
parties. Thus, it is generally held that where a bill or 
note is made payable to a person known to exist, but with 
no intention that he shall ever have any interest in the in- 
strument and the name is used entirely as a matter of 
form it is considered to be payable to a fictitious payee 
and as such payable to bearer" 


Phillips v. Mercantile National Bank 140 N.Y. 556, 35 N. E. 982, 
holds that if a note is drawn to a real person who has no knowledge of it, 
and it is not intended that he have knowledge, nor does that person have 
any interest therein, it is equivalent, in legal effect, to an instrument 
drawn in favor of a fictitious person. 


The appeliees, in support of their motion for summary judgment 
relied primarily on the claim that since the payee did not know his name 
was being used, the application of the principle that he be considered as 
a fictitious payee, his name must have been used with the knowledge of 
the maker . presupposes that there was evidence adduced before the 


1 The appellees in support of their motion in the Trial Court relied upon the cases of American Sash & 
Door Co, v. Commerce Trust Co., 332 Mo. 98, 56 S.W. 2d 1034; Seaboard Nat'l Bank v. Bank of America 
193 N.Y. 33, 85 N.E. 829, 22 L.R.A. (N.S.) 49S, and Corpus Juris, Vol. 8 at pages 179-180, Calloway v. 
Hamilton Nationa] Bank 90 U.S. App. D.C. 228, 195 F. 2d 556. We contend this case supports the ap- 
pellant as it notes that ona motion to dismiss it must appear to a certainty plaintiff would be entitled to 

no relief under any state of facts which could be proved in support of the claim. In the instant case, the 
appellees and the trial Court assumed, in absence of any facts adduced or any other proof that the makers 
(Humbles) did not know that the payee was not intended to be a straw party. 





21 


Court that the maker did not know that fact. But, the makers of the note 
did not give any testimony of their lack of knowledge, nor can it be 
assumed, and in absence of such testimony, and the Court had no right 





to assume it. The makers of the note (Humbles) according to the sketchy 
evidence on this point, borrowed the money from Henry Berman, and he 
created the note. It must be assumed that the makers, (Humbles) read 
its contents that observed Lafsky as payee. They knew they were not 
dealing with Lafsky, nor did they meet him, therefore the presumption 
must be that they knowingly agreed that the note be payable to the order 
of a fictitious person? ! 


The cause of action before the court was not based upon the en- 
forcement of a note against the makers nor to hold the appellees personally 
liable thereon. It was to re-establish of record the deed or trust, 
which release, was forged. . There is no question that the note as orig- 
inally drawn, and the deed of trust which originally secured it were valid 
and outstanding. If the appellees’ contentions are correct, who is the 
owner of the obligation? The makers Humbles are not protesting at. 

Henry Berman who created the note is not claiming it, and the payee is 

not asserting any title. It must belong to someone. If the appellant 

paid the money for the obligation, under these circumstances he was 

the owner of the indebtedness and entitled to the claim against the 

makers by whatever name it be called. Whatever the appellant's claim 
might have been it was secured by the deed of trust and appellant was not 
the owner, entitled to maintain this action? Appellees who came upon 

the scene at a much later date, and who apparently acknowledged its 
validity by attempting to pay the note, were not entitled to évade by a 
forged instrument which did commit a fraud. | 


3. The appellant certainly was an innocent holder and owner of 





the note for value. He knew nothing of any defect in the making or 


2 


Jordan Marsh Co. v. Nat'l Shawmut Bank 201 Mass, 397, 87 N. E. 740; Snyder Vv, Com Exchange 
Bank 221 Pa. 599, 70 A. 870. 
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endorsement? It has been held that a party who takes a negotiable in- 
strument in good faith before maturity for a valuable consideration with- 
out knowledge of any defect can hold it against the world. See Hutchins 
v. Langley 27 App. D.C. 234 and Hutchinson v. Brown 8 Mackey (D.C.) 
136. Therefore whatever may have been the defect in the endorsement, 
under these circumstances, the appellant had no knowledge, and would 
be the holder. 


Another consideration is that of the negligence of the agents of the 
appellees. Kamin acted as their agent in paying Berman. He did not 
take any precaution required. If he had insisted on production of the 
note before payment the case would never have occurred. This loss 
as between the appellant Rubinstein and if the appellees do not prevail, 
is a situation as to which of two innocent parties must suffer the loss, 
for the appellees also claim they are innocent parties. It has been 
held here that in such a situation the party who, by his actions, brought 
about the loss, is the one who must suffer. See Davis v. Casey 70 
App. D.C. 27, 103 F. 2d 529 in which this Court stated on page 30: 

"We think it may be safely stated as an established 

rule that payment of a promissory note to a person 

not in possession of it is at the peril of the payor 

and imposed the duty of showing by satisfactory 


evidence that the person to whom payment was made 
was authorized to receive it * * *" 


"The mere fact that an agency to collect the 
principal has existed in previous instances does not 
of itself justify a reliance by third persons ona 
continuing agency when possession of the securities 
is retained by the owner". 


3 
Also, Brown v. Spofford 95 U.S. 474, 24 L. Ed. 509. 


4 
Silver Spring Title Co. v. Chadwick (Md.) 131 A. 2d 489. 


“> 
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CONCLUSION 


It is respectfully contended that the Trial Judge erred in grant- 
ing summary judgment in favor of the appellees solely on the narrow 
fact that the payee of the note had not endorsed it, but he failed to 
take into consideration all of the circumstances and facts which ex- 
isted, and we, accordingly, request the Court to reverse the judg- 





ment. 


1 
' 
| 


Respectfully submitted, | 


HERMAN MILLER 
Attorney for Appellant 
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JOINT APPENDIX 
IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA 
[Filed August 10, 1956] 


A. DAVID RUBINSTEIN, 
1039-20th Street, N. W., 
Washington, D. C. 





Plaintiff Civil Action No. 3954-56 


Vv. 


OLIVER L. HUMBLE 111 
MARY ALICE HUMBLE 

HARRY BERMAN, TRUSTEE 
JACK L. STEINMAN, TRUSTEE 
HARRY S. KLAVIN, TRUSTEE, 
BERNARD KAMINS, TRUSTEE, 
WILLIAM COOK 

ABRAHAM H. GOLDKIND, 
HELEN GOLDKIND, 

WADDELL FOXX 





) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants 
COMPLAINT TO SUBSTITUTE TRUSTEES UNDER AND 
TO REINSTATE F TRUST. 
The complaint of the plaintiff to substitute trustees astute deed of 
trust and to re-establish said deed of trust and cancel release-thereof 


respectfully represents unto the Court as follows: ! 

1. The jurisdiction of the Court is conferred by the provisions of 
Title 45, Sections 614 to 619 inclusive of the District of Columbia Code 
of Laws (1951 Ed.Supp.IV) and the Courts general jurisdiction. 

2. The plaintiff is an adult citizen of the United States and a 
resident of the District of Columbia and files this action in his own right - 
as the holder and owner of the hereinafter described deed of trust note 
set forth in paragraph four below. | 

3. The defendants Oliver L, Humble 111 and Mary Alice Humble, 
his wife, is sued as the makes of the said note and the deed of trust which 


-gecures the same also hereafter described. The defendants Harry Berman 








2 
and Jack L. Steinman are sued as trustees named in said deed of trust 
securing the plaintiff's note. The defendants Harry S. Klavan and 
Bernard Kamins are sued as trustees named in the hereinafter des- 
cribed deeds of trust executed subsequent to the plaintiff's deed of 
trust and under the Trustees’ deed executed by them and hereafter des- 
cribed. The defendants Abraham Goldkind and Helen Goldkind are sued 
as former owners of the hereinafter described property. The defendant 
William Cook is sued as the payee of the note secured by deed of trust 
made to defendants Klavan and Kamins also hereafter described and the 
defendant Waddell Fox is sued as the owner of the hereinafter described 
property. 
002 4. All of the defendants are adults and are believed to be citizens 

of the United States and residents of the District of Columbia. 

5. Heretofore, to-wit: September 8, 1954, the defendants Oliver 
L. Humble, II, and his wife, Alice Humble, executed and delivered to 
the order of Samuel L. Lafsky their certain joint and several promis- 
sory note in the sum of $3, 000.00 bearing interest until paid at the rate 
of 6% per annum. Principal and interest thereon being payable in monthly 
installments of $65.00 with the privilege of making larger payments in 
any amount on the 15th day of each and every months and the entire 
balance to be due and payable September 15, 1957; each installment when 
paid to be applied first to the payment of interest and the balance to the 
reduction of the principal. The plaintiff further says that before any pay- 
ment became due thereon the said payee Samuel L. Lafsky endorsed said 
note, waiving demand and notice and purchased and delivered said note 
to the plaintiff who became, and continues to be, the owner and holder 
of said note. The plaintiff says that from, to-wit: October 28, 1954, to 
and including April 6, 1956, payment was made on said note reducing the 
same to the sum of $2417.84 and since April 6, 1956, no further or other 
payments have been made. 

6. The plaintiff further says that on, to-wit: September 8, 1954, 
the said defendants Oliver L. Humble, III, and his wife, Alice Humble, 
as the owners, in fee simple, executed and delivered to the defendants 


3 : 
Harry Berman and Jack L. Steinman their certain deed of trust whereby 
and whereunder they conveyed to the said Berman and Steinman, as 
trustees, in trust, to secure the payment of the aforesaid note, all that 
lot and improvements located in the District of Columbia iat as 
follows, being premises #7 Grant Circle, N. W. 

"Lot numbered forty-four (44) in Charlotte J. Gottwal's 
subdivision of Block numbered eighty-three (83) in "Petworth 
Addition" to the City of Washington, as per plat recorded in 
Liber 53 folio 45 in the Office of the Surveyor for the District 
of Columbia. Said property known for purposes of assessment 
and taxation as Lot numbered forty-four (44) in Square numbered 
Thirty-two Hundred forty-three (3243). Subject to restrictions, 
rights of way and covenants of record." 

Said deed of trust being recorded among the Land Records of the 


District of Columbia in Liber 10265 folio 494. ! 


7. Plaintiff further says that on, to-wit: January 19,1955, there 


was recorded among the records of the District of Columbia in Liber 

003 10352 folio 593 a deed of release purporting to be signed by the 
said Harry Berman and Jack L. Steinman releasing the aforesaid property 
and discharging the same from the effect and operation of the deed of 
trust described in the paragraph next preceding. The following recital 
appearing in said instrument: "debt secured thereby having been paid 
and satisfied and the promissory note having been exhibited to the pur- 
chaser as ‘paid and cancelled" Plaintiff says that the said recital is 
false and untrue, in fact, in that the aforesaid debt was not, nor is the 
Same now paid but that on the purported date of said purported release 
there remained unpaid on said note the sum of $2458. 26. This plaintiff 
further says that the recitation in said purported release was to the effect 
that the said promissory note was exhibited to the trustees marked "paid 
and cancelled", likewise was untrue and false. The plaintiff further says 
that the trustees named under the aforesaid deed of trust, namely, Harry 
Berman and Jack L. Steinman, in fact, did not execute or Sign said deed 
of release, but the same, in fact, is a forgery and did not, inany manner, 


| 





4 
release or discharge the aforesaid deed of trust dated, to-wit: 
September 8, 1954, secured on the above property. This plaintiff 
further says that by reason of the allegations herein contained the deed 
of trust which secured his note is a valid and subsisting deed of trust 
and the prior lien and encumbrances on the aforesaid property having 
priority over the instruments hereto recited. 

8. The plaintiff says that heretofore, to-wit: January 20, 1955 the 
defendants Oliver L. Humble, III, and his wife, Alice Humble, according 
to the record, and the plaintiff alleges appears of record, executed and 
delivered to William Cook their certain promissory note in the sum of 
$5,000.00, with interest until paid, at 6% per annum payable $50.00 per 
month. The plaintiff further says that the defendants Humble, according 
to the record, to secure the payment of the aforesaid $5, 000.00 note, on, 
to-wit: January 20,1955, purported to execute and deliver to the defen- 
dants Harry S. Klavans and Bernard Kamins their certain deed of trust 
on the above described property. Said deed of trust being recorded among 
the Land Records of the District of Columbia, on, to-wit: January 20, 
1955, in Liber 10352 folio 595. The record discloses that the aforesaid 
deed of trust after recordation was mailed to Kenmore Realty Company, 

004 220 K Street, N. W. , Washington, D.C. The plaintiff says that the 
aforesaid note and deed of trust in the sum of $5, 000.00 payable to the 
defendant Cook was, and is, subordinate to the lien and encumbrance of 
the plaintiff on the aforesaid property. 

9. Heretofore, to-wit: March 31, 1955, according to the record, 
default occurred in the payment of the deed of trust described in the 
paragraph preceding securing the note of the defendant cook for $5, 000. 00, 
the Trustees in --the deed of trust securing the same, namely, the defen- 
dants Klavan and Kamins executed a Trustees' Deed canveying said 
property to the defendants Abraham H. Goldkind and Helen Goldkind, his 
wife, conveying the aforesaid property. Said deed of trust being recorded 
among the Land Records of the District of Columbia in Liber 10399 folio 
179. It appears from the records that two months and eleven days inter- 
vened between the execution of the deed of trust to the Trustees Klavan and 
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Kamins and their execution of the aforesaid Trustees’ Deed. ‘The last 
mentioned Trustees’ Deed recites that the property was sold at public 
auction after 10 days previous advertisement for the sum of $100. 00 
subject to the first deed of trust on said property. The plaintiff says 
that at that time the first deed of trust on said property was held by the 
Enterprise Federal Savings and Loan Association which had been placed 
as a first deed of trust on said property, on, to-wit: April 30, 1954 in 
the original sum of $9,000.00. The plaintiff says that the recitals in the 
aforesaid Trustees’ Deed by Klavan and Kamins did not recite the priority 
of the plaintiff's lien on said property but, nevertheless, said Trustees' 
Deed to the property on the date thereof was subject to the plaintiff's 
prior lien as a second trust on said property. The Land Records dis- 
close that the said Trustees’ Deed was mailed to Irving Kamins after 
recordation at 220 K Street, N. W. | 

10. The Land Records further disclose that after, on, = 
July 20,1955, the defendants Goldkind executed a deed conveying said 





property to the defendant Waddell Foxx, unmarried. Said deed purports 

to have $7.70 U.S. Internal Revenue stamps. Said deed of trust being 

recomed among the Land Records in Liber 10474 folio 55. | 
There further appears among the Land Records of the District of 


Columbia on, to-wit: July 20, 1955, a deed of trust executed by defendant 
Foxx to the defendants Klavan and Kamins, as Trustees, to secure a de- 
005 ferred purchase promissory note payable to the defendants Goldkind 
for the sum of $6, 225.62, recited as deferred purchase money payable 
$50.00 per month including interest at 6%. ! 
11. The plaintiff says, as aforesaid, the deed of trust that secures 
his note and which was improperly released and which has no force or 
effect, is entitled to priority over all of the above described instruments 
except the first trust held by the Enterprise Building and Loan Assoc- 
iation. That notwithstanding the fact that his note remains unpaid and 
that the deed of trust which secures the sum is, in fact, not released, 
nevertheless, the Land Records appear as if said deed of trust was paid 
and released, which, in fact, is untrue and false. This plaintiff is informed 
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that he is entitled to the aid of this Honorable Court in substituting trus- 
tees under the aforesaid deed of trust and re-instating of record the lien 
of his deed of trust. 
WHEREFORE, the premises considered, the plaintiff prays (1) for 
process (2) for a judgment substituting the said Harry Berman and Jack 


L. Steinman, as Trustees, under the aforesaid Deed of Trust securing 
his note (3) for a judgment re-establishing of record as a valid and sub- 
sisting unpaid and un-released deed of trust which was originally record- 
ed in Liber 10265 folio 494 (4) and for general relief. 


/s/ Herman Miller 
421 - 4th Street, N.W. 
Washington, D. C. 
Attorney for Plaintiff 


006 DISTRICT OF COLUMBIA, SS: 

A. David Rubinstein first being duly sworn on oath deposes and says 
that he is the plaintiff herein and the holder and owner of the deed of 
trust first described in the foregoing complaint which he has read and 
knows the contents thereof, and the facts and matters therein contained 
are true to the best of his knowledge and belief. 

/s/_A. David Rubinstein _ 
[JURAT ]} 


007 [Filed August 23, 1956] 
ANSWER OF WADDELL FOXX 
The answer of Waddell Foxx to the complaint filed herein, says: 
First Defense 
The complaint fails to state a cause of action upon which any 
relief can be granted. 





7 


I 
! 
| 
| 
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Second Defense | 

Your Defendant, Waddell Foxx, made purchase of the property 
involved herein and paid full consideration therefor, and obtained a 
deed to said property. He is a purchaser for value without notice of 
any defects in the title, and has no knowledge of any of the facts claimed 
in this suit. 

Prior to the purchase of said property by him there was of record 
as a lien on said property a first deed of trust, which is unquestioned, 
and which he took title subject to. Asa part of the purchase money 
your Defendant gave back a note secured by a second deed of trust, 

which is still of record. : 

The release complained of and which is claimed not to have been 
executed by the trustees named therein, was duly notarized and the 
notary certificate indicated that the trustees had personally appeared 
before the notary and acknowledged the deed of release as their act. 

/s/ Mark P. Friedlander 


MARK P. FRIEDLANDER 
Rm. 502 Hill Building 
839-17th Street, N. W. 
Washington 6, D. C. 
Attorney for Defendants, 
Harry S. Klavan, Bernard 
Kamins, and Waddell Foxx. 





009 [Filed Aug. 23, 1956] 
ANSWER OF HARRY S. KLAVIN AND BERNARD KAMINS, ‘TRUSTEES 
First Defense 
Your Defendant trustees say that the complaint fails to state a 
cause of action upon which any relief can be granted. 
Second Defense 
Your Defendant trustees admit that they are sued as trustees as 
alleged in said complaint. They have no knowledge as to any alleged 
forgery of a release, and after their appointment as trustees they were 
called upon to foreclose, and the note secured by the deed of trust under 
which they were trustees being in default, they did foreclose on the same, 
| 
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made sale of the property, and duly executed a good and sufficient deed 
transferring the same. . 

The remainder of said allegations, except those of record, are 
unknown to these Defendants and they can neither admit nor deny, but 
if material they demand strict proof thereof. They do know, however, 

that the said property is now owned by one Waddell Foxx who re- 
ceived the same from the purchaser at the foreclosure sale, and that 
fact is admitted. 

Your Defendants, having fully answered and having no interest in 
the proceedings, ask to be dismissed with their costs. 

/s/ Mark P. Friedlander 


MARK P. FRIEDLANDER 
Rm. 502 Hill Building 
832 - 17th Street, N. W. 
Washington 6, D. C. 
Attorney for Defendants, 
Harry S. Kiavan, Bernard 
Kamins, and Waddell Foxx. 


[Filed September 1, 1956] 


ANSWER OF DEFENDANT JACK L. STEINMAN, TRUSTEE. 

Comes now the defendant Jack L. Steinman, Trustee, by his 
attorney, Francis P. Noonan, and in answer to the complaint filed 
herein to substitute trustees under and to reinstate deed of trust, 
states as follows: 

1. That being sued only as Trustee and not as an individual, the 
said defendant Jack L. Steinman, trustee, neither admits nor denies 
any of the allegations in the entire complaint, since he has no knowledge 
concerning the said Deed of Trust and plaintiff's note, wherein it was 
alleged he was a trustee. | 

2. In further answer to the Complaint, the said defendant Jack 
L. S.einman, trustee, states that he was not consulted nor advised that 
his name was being used as a trustee and that under no circumstances 
did he ever sign his name releasing the said alleged deed of trust; that 
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Since the filing of this suit he has seen the said referred to release on 
which is the purported signature of Jack L. Steinman. He further states 
that the said signature is not his. | 

3. In further answer to the complaint filed by the plaintiff, the 
said defendant. Jack L. Steinman, trustee, states that he has no objection 
to any substitution of trustees and that insofar as the reinstatement of 
the deed of trust is concerned, he is unable to make any statement 
since he was never involved in the said transaction from the date of its 
inception. However, this defendant states that if said deed of trust is 
reinstated, or in any manner again made a matter of record, that the 
said Jack L. Steinman, trustee, does not want to be a trustee on said 
deed of trust. | 


/s/ Francis P. Noonan) 
orney for Defen | 
Jack L. Steinman, Trustee 

110 C Street, N. W. = 

Washington 1, D. C. 








[Filed Sept. 4, 1956] 


ANSWER OF ABRAHAM H. GOLDKIND AND HELEN GOLDKIND TO THE 
D HERE | 


First Defense 
The complaint fails to state a cause of action upon which any 
relief can be granted. 
Second Defense ! 

_ The Plaintiff herein does not have the legal title to the promissory 
note referred to in the complaint and which note was secured by a deed 
of trust, in that said note was made payable to one Samuel I. Laefsky , 
and the said Laefsky did not and has not endorsed the same nor delivered 
it to the Plaintiff, nor did he authorize the said endorsement. 


Your Defendants were approached to purchase a second trust 


note secured by the property referred to herein, and the record title 
at that time showed that the property was subject only to a first trust, 
the prior second trust having been released by a deed of release duly 


| 
| 
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acknowledged and recorded. That they delivered their monies to the 
then owners of the property and in return received a note secured by 
a second deed of trust. That the said Defendants, Oliver L. Humble, 
II and Mary Alice Humble, who were the owners of said property, had 
marital difficulties, abandoned the property and made no payments on 
said note, and these Defendants did direct the trustee under the deed 
of trust to foreclose on said property, which foreclosure took place 
and was duly completed; that they are not the owners of said property, 
but the same is owned by the Defendant, Waddell Foxx. 

And these Defendants deny all the other allegations in said com-. 
plaint contained the same as if each allegation were specifically 
denied. 

Third Defense 

These Defendants adopt the defenses made by Waddell Foxx and 
the Trustees, Harry S. Klavan and Bernard Kamins, the same as if 
such defenses were repeated herein. 

/s/ Mark P. Friedlander 


MARK P. FRIEDLANDER 

Rm. 502 Hill Building 

839 - 17th Street, N. W. 

Washington 6, D. C. 

Attorney for Defendants, 

Harry S. Klavan, Bernard 
Kamins, Waddell Foxx, and 
Abraham H. Goldkind and 
Helen Goldkind. 
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[Filed March 22, 1957] 


A. DAVID RUBINSTEIN 
Plaintiff, : 
v. : 
OLIVER L. HUMBLE, II : Civil Action No. 3354-56 
MARY ALICE HUMBLE : 
HARRY BERMAN, Trustee 
JACK L. STEINMAN, Trustee 
HARRY S. KLAVAN, Trustee 
BERNARD KAMINS, Trustee 
WILLIAM COOK 
ABRAHAM H. GOLDKIND 
HELEN GOLDKIND 
WADDELL FOXX 
Defendants. 


v. 

HARTFORD ACCIDENT AND 
INDEMNITY COMPANY, a 
corporation 

and 

' MARY G. MURR 

925 New York Ave., N. W. 

Washington, D. C. 

Third Party Defendants. 





MOTION ON BEHALF OF ABRAHAM H. GOLDKIND AND HELEN 
GOLD FOR RY JUDGMENT THE 
PLAINTIFF | 


Come now Abraham H. Goldkind and Helen Goldkind and move this 


Honorable Court for summary judgment against the Plaintiff, for the 


following reasons: 

1. That the depositions taken conclusively show that A. David 
Rubinstein was the purchaser of a note made by the Defendants, Oliver 
L. Humble, Il and Mary Alice Humble to the order of one Samuel L. 
Laifsky. That said note was not transferred to the Plaintiff by proper 
endorsement as required by the negotiable instruments act. 

2. That if the said Laifsky was a "straw party," then said 
Rubinstein was guilty of usury such as to bar his action in this Court for 
equitable relief. 


* 
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[ Filed April 19, 1957] 


MOTION FOR RECONSIDERATION OF THE DEFENDANTS' 
ABRAHAM H. GOLDKIND AND HELEN GOLDKIND MOTION 


FOR RY MENT 


The plaintiff; most respectfully, says that the ruling of the Court 
granting the defendants' Goldkinds motion for summary judgment is not 
in accordance with the issue presented by the pleadings or in accordance 
with the relief requested. 

1. The suit filed herein by the plaintiff is for the sole purpose of 
reestablishing a forged deed, namely, a deed of release releasing a valid 
and subsisting deed of trust. The suit was not upon a note by the plaintiff 
against the defendant Goldkind. Goldkind was not obligated or liable upon 
the note. Consequently, were not parties to it. The question presented 
by the pleadings were whether the plaintiff is entitled to have the deed of 
trust reestablished of record. There is no question that the deed of 
trust was a valid and subsisting obligation; there was no question that 
the release of that deed of trust was a forgery. The Court in granting 
the defendants' motion apparently put emphasis upon the stautory provision, 
Title 28, Section 124, District of Columbia Code. But this was not a 
suit where there was an attempt to charge the defendants personally 
with the obligation. That section applies merely to promissory notes, 
where enforcement thereof is sought to charge the maker. In any event, 
the defendants, by provisions of Title 28, Section 119, would not have 
any personal obligation on said note. So, consequently, the provisions 
of the Negotiable Instrument Act upon which the Court apparently predi- 
cated its decision, has no application to the issues involved in this 
case. 

The real issue is whether or not the deed of release was forged 
and if so, to reestablish it of record, and for the substituttion of 
trustees under said deed of trust. Nothing more is asked by the 
complaint, and, consequently, the granting of the motion predicated 

upon the Negotiable Instruments Act is a consideration of an 
issue not involved in this matter. 





ts | 
Title 45, Section 603, District of Columbia Code, defines the 
estate of the trustee under a deed of trust to the effect that he receives 
a qualified fee simple title to the property. Consequently , in order to 
effectively release the deed of trust it was necessary that the trustees 
named therein execute a release similar to that of any other instrument 





conveying real property. The trustees who were named in said instru- 
ment having failed to do so, the release is totally inoperative. Con- 
sequently, the deed of trust was improperly and wrongfully released. 
This is the only relief requested in the complaint, in addition to sub- 
stituting the trustees under the deed of trust in accordance with the 
provisions of Title 45, Section 614 to 619, inclusive. | 

If the obligation secured by the deed of trust is not a valid promis- 
sory note in the hands of the plaintiff, certainly, all the parties in- 
volved herein, including the makers of the note would be estopped, as 
provided by the provisions of Title 28, Section 124, from defeating the 
plaintiff's right to the obligation. Certainly, the payee is not entitled 
to the obligation, because he knows nothing about it; certainly, the 
actual and real owner of the obligation, namely, Bowman, would not be 
entitled to it because he has received value. The defendants are not 
entitled to the obligation because they never paid for it. So, that the 
plaintiff, at least, would have an equitable title to the ownership of the 
obligation which he is not precluded from enforcing that obligation, 
because equity and justice would require it. If the plaintiff is the 
holder and owner of the obligation, regardless of whether its character 


is that of a promissory note or any other valid obligation, there can be 


no question that the deed of trust secures it. 


While it may be true that there is no genuine issue of any fact in 





this case, as a matter of law, the defendants were not entitled to 

granting of a summary judgment because to do so would, in effect, say 
that although the deed of trust was a valid and legal obligation, affected 
against the property, the forging of the release of the deed of trust was 
also proper, and that the deed of trust was not entitled to be reestablished 
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of record as a valid lien against the property. 
We, accordingly, request the Court to reconsider its ruling and 
overrule the defendants’ motion. 


/s/ Herman Miller 
~ reet, N. W. 
Attorney for Plaintiff. 


032 [ Filed May 1, 1957] 
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ORDER FOR SUMMARY JUDGMENT IN FAVOR OF DEFEND- 
NTS, AB M H. GOLDKIND AND HELEN 
AGAINST PLAINTIFF ——(‘“‘COéC~™S 
Upon consideration of the motion of the Defendants, Abraham H. 
and Helen Goldkind, for summary judgment in their favor against the 
Plaintiff, A. David Rubinstein, and the points and authorities in sup- 
port thereof and in opposition thereto; and upon consideration also of 
the depositions filed herein, and after argument of counsel had thereon; 
and it appearing to the Court that there are no genuine issues as to any 
material facts between the Defendants, Abraham H. Goldkind and Helen 
Goldkind, and the Plaintiff, A. David Rubinstein, and that the said 
Defendants are entitled to a judgment as a matter of law against the 
Plaintiff, 
It is therefore by the Court, this 1st day of May, 1957, 
ORDERED, That the said motion for summary judgment be and 
the same hereby is granted, and judgment shall be entered herein in 
favor of the Defendants, Abraham H. Goldkind and Helen Goldkind 
against the Plaintiff, A. David Rubinstein, finally dismissing said 
Plaintiff's complaint as to these said Defendants. 


/s/ Joseph C. McGarraghy 
udge 


& 


v=? 
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[ Filed May 13, 1957] 
ORDER 


Upon consideration of the motion of the Plaintiff, A. Da vid 
Rubinstein, to reconsider the granting of the motion for summary judg- 
ment made by the Defendants, Abraham H. Goldkind and Heres Goldkind, 
and the opposition filed thereto, 

It is by the Court, this 13th day of May, 1957, 

ORDERED, That said motion for reconsideration be and the same 
is hereby denied. | 








/s/ Joseph C. McGarraghy 
Judge 


[ Filed June 10, 1957] 


NOTICE OF APPEAL 

Notice is hereby given this 10th day of June, 1957, that 

A. David Rubinstein 
hereby appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 13th day of 
May, 1957 denying motion for reconsideration, and order of May Ist, 
1957 granting judgment in favor of Abraham H. eoraeins and Helen 
Goldkind against said A. David Rubinstein : 


/s/ Herman Miller 
ttorney for Plainti 
421 - 4th, Street N. bi ! 





[CERTIFICATE OF SERVICE ] 
/s/ Herman Miller 





[Filed June 19, 1957] 


Given as deferred purchase money for and secured by 2d 


deed of trust on Lot 44 Square 3243 | 

Harry Berman and Jack L. Steinman Trustees. 
Subject to a first trust for $9,000.00, dated April 30, 1954 
at 5-1/2% placed by Enterprise Building Association 


$3 , 000.00 ! September 8, 1954 
For Value Received I/we jointly and severally promise to pay 
to the order of Samuel L. Lafsky the sum of 
Three Thousand and no/100 He He Ae aie A he He ee Ae ae 2 Mf he 2h a ae 3c hc he hc 2 hee DOLLARS, 
with interest until paid at the rate of _Six per centum per annum. 
Said principal and interest payable in monthly installments of 

Sixty-five ($65.00) and no/100 *******«*+*4e%4*e4% DOLLARS (with 
the privilege of making larger payments in any amount), on the 15th 
day of each and every month after date, until paid; each installment 
when so paid to be applied, first, to the payment of the interest on the 
amount of principal remaining unpaid, and the balance thereof credited to 
the principal. 
And with the entire balance of principal and interest due and payable in 
full Sept. 15, 1957. 

This is to certify that this is /s/ Oliver L. Humble, 3rd 
te note described ina Deed of /s/_Mary Alice J. Humble 
and bearing even date herewith. Address #7 Grant Circle, N.W. 
Said Deed of Trust and note having 
been executed in my presence. 

/s/ Mary G. Murr 
~ Notary Public. 

Retain this note after payment that the Trustees may be satisfied as to 
its cancellation when a release is desired. 
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Payments on account of above note, and interest, are acknowledged 
as follows: : 


“Date of Payment _ Interest Due To Principal  P@lance Principal 


_ Due 
Oct 28, 1954 33.50 96.50 2903. 50 
Feb 7, 1955 21.45 2882.05 
Mar 22, 1955 50.59 2831.46 
Jun 7, 1955 22.53 2808.93 
Jun 14, 1955 65.-- 2743.93 
Jul 20, 1955 51.28 2692.65 
Aug 29, 1955 51.54 2641.11 
Oct 12, 1955 38.59 2602.52 
Nov 14, 1955 : 51.99 2550. 53 
Dec. 20, 1955 : 52.25 2498.28 
Feb 28, 1956 ; 40.02 2458.26 
Apr 6, 1956 40.42 2417.84 


[Receipt from Office of Recorder of Deeds, Washington, D. Ge. 
dated Sep 9, 1954 in amount of $5.20 for Oliver Humble, III and 


! 
1 
' 


Berman H. Steinman] 
Henry Berman Depos. Plitf. Ex. No. 1. 


A. David Rubenstein 


190360 


DEED OF TRUST NOTE 
(Installment) 


September 8th, 1954 
Oliver L. Humble 3d & Mary Alice J. Humble, his wife | 
$3 ,000. 00 ! 
Payable $65.00 per month on 15th day of each and every month. 
Entire balance due and payable in full September 15, 1957. 
Interest at six %, to be deducted out of each monthly payment 
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and balance thereof applied to principal. 


Demand Notice and Protest Waived. 
/s/ Samual L. Laifsky 


Payments on account of above note, and interest, are acknowledged as 
follows: 


041 Release, short form 02470 
Book 10352 Page 593 Jan 20 11:45 AM '55 
KNOW ALL MEN BY THESE PRESENTS 
That Harry Berman and Jack L. Steinman trustees under a certain 
Deed of Trust from Oliver L. Humble III and Mary Alice Jackson 
_ Humble, his wife as Tenants by the Entirety dated September 8, 1954 


and recorded in Liber 10265 at folio 494 September 9, 1954 under 
Instrument No. 31038 of the Land Records of the District of Columbia, 
in consideration of One Dollar in hand paid by Oliver L. Humble III and 
Mary Alice Jackson Humble, his wife do hereby grant and release unto 
the said Oliver L. Humble III and Mary Alice Jackson Humble the 
following-described land and premises with the improvements, ease- 
ments, and appurtenances thereunto belonging, situate in the District 
of Columbia, namely: Lot numbered Forty-four (44) in Charlotte J. 
Gotwal's subdivision of part of Block numbered Eighty-three (83), in 
"Petworth Addition to the City of Washington", as per plat recorded in 
Liber 53 at folio 45 in the Office of the Surveyor for the District of 
Columbia, Said property now known for assessment and taxation pur- 
poses as Lot numbered Forty-four (44) in Square numbered Thirty-two 
Hundred Forty-three (3243). 

Subject to reservation of the North party wall on said Lot 44, as shown 
in Deed from Charlotte J. Gotwals to Winfield S. Dey recorded in Liber 
3883 at folio 296 among the Land Records of the District of Columbia. 
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Together with a right of way for purposes of ingress and agréss only 
over and across that part of the lot next South of the above described 
lot (being Lot 43 in said subdivision above mentioned) included within 
the line representing the present back boundary of said lot to the South 
and a line parallel thereto crossing said lot at a distance of 12 feet from 
said back line and indicated at present by a fence erected thereon, as 
shown by deeds recorded in Liber 3844 at folio 227 and Liber 8000 at 
folio 387 among the Land Records of the District of Columbia. 
fully released and discharged from the effect and operation of said Deed 
of Trust, the debt secured thereby having been paid and satisfied and 
the promissory note having been exhibited to the trustees marked 
"Paid' and cancelled. | 

WITNESS, their hands and seals this nineteenth day of January , 
A.D. 1955. : 
Signed, sealed and delivered in the presence of -- 


| 

| 

/s/ Harry Breman _ [ Seal] 
Trustee. 


/s/ Jack L. Steinman eo 
Trustee. 


[Filed June 19, 1957] 
Book 10352 Page 594 
UNITED STATES OF AMERICA 
District of Columbia, to wit: 

I, Mary S. Murr, a Notary Public in and for the District of 
Columbia, DO HEREBY CERTIFY that Harry Berman and Jack L. 
Steinman parties to a certain Deed bearing date on the 19th day of 
January, A.D. 1955, and hereto annexed personally appeared before 
me, in said District, the said Harry Berman and Jack L. Steinman 
being personally well known to me as the persons who executed the 
said Deed and acknowledged the same to be their act and deed. 

GIVEN under my hand and seal this 19th day of January, A.D. 1955. 


/s/ Mary S. Murr [Seal] 
Notary Public, D.C. | 
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DEED OF RELEASE 
HARRY BERMAN 
and 


JACK L. STEINMAN 
Trustees 


TO 


OLIVER L. HUMBLE II 
and 
MARY ALICE JACKSON HUMBLE, his wife 


Received for Record on the day of » A.D. 19_, 
at o'clock M., and recorded in Liber No. 10352 at 
Folio 593 _ one of the Land Records for the District of Columbia, and 
examined by 


Recorder 
Please mail to: 


Kenmore Realty Co. 
220 K St., N.W. 
Wash, D.C. 


043 [Filed July 16, 1957] 
ORDER TO INCLUDE ORIGINAL TRANSCRIPTS OF DEPOSITIONS 
IN RECORD ON APPEAL 

Upon consideration of the application of the plaintiff to include 
the original transcripts of depositions in the record on appeal, and 
thereupon, it is this 16th day of July 1957, by the Court: 

ORDERED: that the original transcripts of the depositions filed 
herein be, and they are to be included in the record on appeal, and the 
Clerk of this Court is directed to include said originals transcripts of 
depositions in said record on appeal. 

By the Court, 
/s/ R.N. Wilkin 
Judge. 


| 
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| 
Tuesday, August 28, 1956. 
Depositions of HARRY BERMAN, HENRY BERMAN, and JACK L. 


STEINMAN, witnesses of lawful age, taken on behalf of the Defendants 


| 
x ee KK KOK OK OK * | 
| 
i 


HARRY BERMAN 
a witness of lawful age, was duly sworn by the notary public and, being 
examined by counsel, testified as follows: i 
DIRECT EXAMINATION | 
BY MR. FRIEDLANDER: ! 
Q. Your name is Harry Berman? A. Yes, that is right. 


Q. Are you related to Mr. Henry Berman? A, Brother. 

* * x * * * | 

Q. What business are youin, sir? A. Tama salesman for 
Columbia Candy and Tobacco Company. | 

Q. Have you acted as trustee on deeds of trust from time to 


time? A. Yes, on occasions, rare occasions. 
5 * * * * XE 


| 

Q. Do you recall being requested to act as a trustee on a deed 
of trust to secure a note owned by Mr. Rubinstein? A, No! 

Q. Do you recall having been, during the period of January of 
1955, acting as trustee with Mr. Steinman? A. No. : 


a * * * *x x | 


Q. Did you know Mr. Rubinstein? A. I know him very well. 

* * x x * | 

Q. Do you know whether or not your brother knew Mr. Rubinstein 
very well? A. Yes, I understand they were very thick. , 

Q. Do you know of your own knowledge whether or not your 
brother acted as agent for Mr. Rubinstein from time to time? A. I 
have no details but I would say that I understand that they were doing 
business together. ! 

Q. I understand you have no knowledge whatsoever of any deed 
of trust to secure a note for Mr. Rubinztein, which Mr. Rubinstein has? 
A. None at all. 
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Q.~ Do you know Oliver L. Humble? A. NoI don't. 

Q. Do you know his wife Mary Alice Jackson Humble? A. NoI 
don't. 

Q. Are you familiar with the property which is covered by the 
deed of trust which is involved in this suit? A. No. 

* ok * * * 

Q. Are you represented by counsel? A. No. 

Q. Have you made any arrangements with Mr. Rubinstein or Mr. 
Miller not to answer this suit? A. Mr. Rubinstein told me he did not 
think it would be necessary to answer, but merely to come up and testify 
to the fact that I know nothing about it, which is the truth. I don't know 
just exactly -- in a friendly conversation I asked him what he thought I 
should do. 


ax sd * * * * 


Q. I show you a release short form and ask you if that is your 


Signature? A. That is not my signature. 

Q. Are you familiar with this paper? A. No. 

Q. Have you ever seen this or a photostat of it before? A. No. 

Q. I understood that you advised Mr. Miller or Mr. Rubinstein 
that you have not signed this paper. Had you seen the paper before you 
told him that? A. No, I have never seen that paper. 

Q. How do you know whether you had or had not signed it before 
you saw it? A, You say that I advised someone I did not sign it. Some- 
times during a conversation you mention a fact that you have not signed 
certain papers. I know that I have not signed any releases recently and 
it could not be that I signed it. 

MR. FRIEDLANDER: That is all. 

Would you mark this document as Harry Berman deposition ex- 
hibit No. 1 for identification, Mr. Reporter? 


(Release short farm was marked for iden- 
tification as Harry Berman deposition ex- 
hibit No. 1.) 
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CROSS EXAMINATION 

BY MR. MILLER: * * * 
Q. Did you give your brother authority to sign any release? 
A. No I did not. 
Q. And specifically this particular release? A. Nor any release. 

* * * * » * 

REDIRECT EXAMINATION ! 
BY MR. FRIEDLANDER: * * * | 
Q. During that period do you recall whether or not your brother 








had been authorized by you from time to time to sign your name? 
A. That I have never given anybody my authority. | 


Q. Your answer is no? A. My answer is no. 
* a * * * * 


JACK L. STEINMAN, | 

a witness of lawful age, was duly sworn by the notary publiciand, being 
examined by counsel, testified as follows: | 
DIRECT EXAMINATION ! 

BY MR. FRIEDLANDER: 





Q. Will you state your full name, please? A. Jack L. Steinman. 


Q. What business are you in? A. Automobile salesman. 

Q. How long have you known Mr. Rubinstein, if you have known him? 
A. Approximately five or six years. 

Q. During that period have you ever had any business dealings with 
him? A. No. | 


Do you know Mr. Henry Berman? A. Yes. 
How long have you known him? A. Twenty five years. 
Are you related? A. [am not. 

ae ae * * * cd 


Q. Have you ever been used as a trustee? A. No. ! 

Q. Never have as trustee on a deed of trust? A. Yes, on a deed 

of trust. 

Q. Have you done that often or seldom? A. No. Very seldom. 

Q. Do you recall ever talking with Mr. Berman, Henry Berman 
about the transaction which is involved in this suit? A. No. 

Q. The first you knew of this transaction was when you received 
a summons and acomplaint? A. Papers, yes. 

Q. Prior to that time had you told either Mr. Miller or Mr. 
Rubinstein or anyone for him that you had not signed the deed of trust? 
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A. No. 

Q. The suit itself alleges that your signature was not on those 
papers. I was wondering whether you had told him that? A. No. 

Q. So before the suit was filed you had never told anybody that 
you had or had not signed the release? A. Not that I recall. 

Q. You don't know anything about that release? A. No. 

Q. I show you now a release which has been marked Harry 
Berman deposition exhibit No. 1 and ask you if you have ever seen that 
paper before, or a photostat of it? A. No. 

* * * * * * 

12 Q. Will you look at the reverse side and look at the name of the 
notary public. Do you know her? A, No. 

* * 5 * x a 

Q. Could you tell us whether or not you ever had a notary taken 
by this lady? A. No; sir. 

Q. Her business address is 925 New York Avenue, Northwest. 
Mr. Henry Berman's place of business is close to that, is it not? A. Yes. 

Q. What is his address? Do you know? A. It is in the 900 block. 
I don't know the exact number. 

Q. Would you say it is in the same block? 

* * * *« * * 

13 Q. Is it your testimony that you have never been in 925 New York 
Avenue and had your notary taken? A. Never. 

Q. Do you know anything about the transaction out of which this 
difficulty arose? A. No. 

Q. Do you know a man named Oliver Humble? A. I do not. 

Q. Do you know whether Mr. Rubinstein had done business with 
Henry Berman from time totime? A. Yes. 

Q. How long would you say that relationship had existed, business- 
wise? A, I believe I met Mr. Rubinstein in Mr. Berman's office. 


Q. Do you know the nature of the busines? Was it apparent what 


the matter of the business was? A. No, just from conversation I knew 
they were doing business. 
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Q. Do you know what type of business they were doing? A. I 

knew Mr. Rubinstein was buying paper from Mr. Bernstein. i 
Q. Would you from your knowledge of the situation say they had 
14 been doing this business for a long time? A. Ever =“ I have 
known them. | 
Q. Did they deal with each other on a friendly basis so ‘far as you 
could tell? A, As far asI could tell, very friendly. 
* * a * ae | | * 
Q. And your testimony basically is that you did not sign that? 
A, Yes. | 
Q. In fact, you did not know your name was on it? A, : That is 
right. : 





* * * * ae | * 
15 Q. And you did not sign that paper? A, No. 
Q. And you have never been before this notary by the name of 
Mary G. Murr? A, No. 
we * = * * i o* 
CROSS EXAMINATION | 
BY MR. MILLER: ! 
Q. You stated that you did act on rare occasions as a trustee? 
A. Yes. | 
Q. How do you know that? A, Mr. Berman told me So. 
Q. In other words, he was telling you that he was putting you on 
as trustee? A. That is right. 
Q. You did not make any objection? A. No. | 
Q. With respect to the deal between Mr. Rubinstein and Mr. 
Berman, you said there were some deals between them? A. Yes. 
Q. Were you present when they made those deals? A. I think 
I have been on some occasions. | 
Q. What kind of deals? A. Buying some kind of paper. 


' 
| 





16 Where were those deals made? A. In Mr. Berman's office. 


Q 
Q. You heard -- A, There was conversation. | 
Q : 


You were not particularly interested? A. No. 
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Q. Do you know any other gentleman in this city by the name of 
Jack L. Steinman? 
MR. FRIEDLANDER: We don't seriously contend that. 


x ak ae * ae * 
BY MR. MILLER: 
Q. Did you authorize anybody to sign this release? A. I did not. 


Q. Did anybody ever present to you a note which was signed by 
Oliver L. Humble the Third and Mary Alice Jackson Humble in which 
it appeared that the note was marked paid and cancelled? A. No. 

* od xe * * * 

17 HENRY BERMAN, 
a witness of lawful age, was duly sworn by the notary public and, being 
examined by counsel, testified as follows: 
DIRECT EXAMINATION 

BY MR. FRIEDLANDER: 

cd * ca * * * 

Q. What business are you in, sir? A. Brokerage. 

Q. Does it include the purchasing and sale of first and second 
trust notes? A. Yes. 

Q. Do you recall how long you have done business with one A. 
David Rubinstein? A. About fifteen years, I would say. 

Q. During that period was this business in the nature of the pur- 
chase of notes through you? A. Mostly. 

Q. Would you act as his agent from time to time ? 

(Whereupon, the reporter read the question as follows:) * 

18 "Q Would you act as his agent from time to time ?") 

THE WITNESS: I think so. 

BY MR. FRIEDLANDER: 

Q. Will you give us some of the details of how you would act 
generally for him upon which you reach this conclusion? A. I would 
Say in this respect that I collected thousands of dollars for him. 

Q.; Would these collections be from notes which he had acquired 
through you? A. That is right. 
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Q. In other words, when you would sell him a note, you would 
service it, is that right? A. Sometimes, on rare occasions, I would say. 
Q. Now on the Humble note, you recall that note? A, Yes I do. 
Q. Do you recall whether Mr. Rubinstein purchased that note 
through you? A. Yes. | 
19 Q. Do you recall what discount was paid for that note? A. Qh, 
I could tell you -- what was the note -- $3000.00? Tell me the amount 
of the note and I could tell you what the discount was. $2, 550.00. 
Q. Do you recall to whom he gave the money for the note? A. 
To me. 





Q. And thereafter do you know where the note was placed? A. The 
note was placed in the Security Savings Commercial Bank. | 

Q. By you? A. By Mr. Rubinstein. 

Q. And were payments continued on that note for ane period, if 
you know? A. Yes. | 
Q. Do you recall when the payments stopped? A. No. 
Q. Would you say that the payments had continued as late as 


April 1956, this year? A. About that time I would imagine. 


* * * * * * 


20. —«Q,.-: Did he tell what kind of a suit he was going to file? A, He 
says he thought he had a good chance to collect from the Humbles. 
Q. To your knowledge have the Humbles made any payments on 
these notes? A. The Humbles made two, three, four, five, I don't 


know exactly how many payments and I made some payments after Mr. 


Kamins came in and paid off on the note. | 
I gave him a big discount off because we had so much trouble 
collecting on the note. 





Q. When you took this money on the new second trust, I presume 
that is what it was? A. Yes. | 

Q. You had in your possession money with which to pey Mr. 
Rubinstein? A, I did. | 

Q. Did Mr. Rubinstein ever talk to you about the matter at that 
time? A. He did not know about the matter at that time. | 
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Q. And you did not transmit this money to him, is that right? 
A. No. Partly, I would say, later, through payments. 

Q. You continued to pay on the note through April of 1956? 

A. Yes, whatever it was. 

* oe * * aK x 

22 Q. At all times he indicated that you expected to get the money 
from the Humbles, is that right? A. I would say that was true. 

Q. AsI understand it, this release which these two trustees say 
they did not sign, I will ask you is that your writing? A. The top one 
is mine. The bottom one is somebody else's. I don't remember who 
came in, somebody I asked to sign. 

Q. When you name these trustees on deeds of trust, did you 
notify them they were trustees? A. I do not. They have no knowledge. 

Q. Has it been the practice from time to time to sign your 
brother's name? <A. I have on numerous occasions but he had no 
knowledge. 

Q. He had no knowledge? A. I did not say anything to him. 

Q. Infact, when you named him as trustee, you did not tell him 
he was a trustee? A. No I did not. 

Q. So when you signed his name on a release you did not disguise 
your writing? A, That is right. 

23 Q. Jack L. Steinman did not sign this but you had someone else 
do it and you don't remember who it was? A. I don't remember. I 
took the two people in to Miss Murr and identified them so that she 
would not be on a spot. 

Q. Do you have any recollection of the loan conversation with Mr. 
Rubinstein relating to this release? A. No. 

Q. Did he ever come to you and say that, "I have discovered that 
this release was not signed by the trustees."? A. He did not. 1fI 
can answer it in my own way. 

Q. Yes. A. I gave him a list of the moneys I had used and had 
not told him about it and that is how he knew about it. 

Q. Were there other deals besides this one? A. There are some. 
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Q. Did he indicate to you that he was going to prosecute you 
criminally for this? A. No. i 
| Q. You have been friends for how long? A. Thirty eight or 
| forty years or forty five years. | 
Q. And you have purchased or sold him second trust ri from 
time to time? A. I have sold him all types of notes. : 
Q. Is this the first time that this has ever come up? A. Yes. 
24 Q. And you explained to him why you were short? A. He knew why. 
Q. He did not appear particularly angry about it? A. ‘I wouldn't 
say that. He was very much hurt, I would put it that way. : 


* * * * * | * 


Q. You were at that time collecting certain other moneys for him? 


Q. Did you keep a record of what you collected for him? A, Yes. 
Q. How would you py it to him? A. Well, some I collected with- 
out him even knowing it due to the fact that I would just send it down to 
the bank and others I would tell him I had collected it and I was sending 
it down to the bank. 
* Q. What would you say that that sum amounted to morihly? 
| A. Well, that is a hard thing to say. It varied. 
Q. Would it be a substantial sum or a very small sum? A. Oh, 
it could run anywhere from $100.00 to $3000.00 a month. | 
Q. And how much, in dollars and cents face value in notes do you 
think Mr. Rubinstein has purchased from you all together? | “A. An 
25 awful lot. ! 
Q. Would it be as much as $100,000.00? A. More, 'much more. 
Q. On the Humble note when Humble was paying you, | would the 


money come to you and you would put it in the Security Bank to pay on the 
note? A. If my memory serves me right I think the first one or two 
q notes were paid at the bank. Thereafter I used to come by and collect 
| 
them. 


| 
Q. And you would try to keep an account? A. Yes and otherwise 


they would fall behind. | 
| 
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Q. You would make those on the notes in order to keep the notes 
covered? A. That is right, we always kept that. 

CROSS EXAMINATION - BY MR. MILLER: - {= 

26 Q. When you did this kind of business it was principally selling 
notes tohim? A, Yes. 

Q. And when you had a customer who wanted to borrow some money 
either on an automobile or real estate you would get the information from 
people as to how much they wanted. Did you talk to the people? A, I 
would talk to the people. 

Q. And when you did that you would call up various people to try 
to sell them this particular note? For instance, you did not have only 
Mr. Rubinstein whom you sold notes to? A. No. 

Q. And if one man did not have the money or did not want the 
note then you would call another man, is that right? A. Yes. 

27 Q. And Mr. Rubinstein was among this class of note buyers? 
A. Yes. 

Q. There were many times that you submitted notes to him that 
he did not take or want? A, I would say he did not take. 

* * x ok ca 

Q. Did you give him all the details? A. I would give him the de- 
tails. In fact I would say 99 times out of a hundred -- well, I would say 
3 out of 5 times he would just look at the note. 

Q. Most of the times these notes were already in existence, is 
that right? A. Yes. 

Q. And you made a recommendation as to whether it was a good 
or a bad note? A, Yes. 

28 A. And he would follow your recommendation many times? A. 
He certainly did. 

Q. And when he bought the note he would turn over the check to 
you? A, Yes. 

Q. And you would usually putitin the bank for collection? A. All 
real estate notes. 


Q. Did you have many of his notes that you sold to him that you 


kept in your possession? A. No. 
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30 Q. Did he work for you? A. No. 
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Q. He never left the notes with you? A. No. 

Q. Did you ever have any written agreement with him whereby it 
was understood that you were to collect this particular note? | A. Well, 
we have had trouble with a few. | 

Q. I will come to that. What I want to know is when the note was 
sold and Mr. Rubinstein would say, "I will leave it here.” or, "IT will 
keep it and you make the collections and turn the money over to me.", 
did you ever have any form of agreement either in writing or orally for 
you to collect notes in that fashion? A. Yes, that is right. | 

Q. Was that the manner in which the collection of notes was 
handled by you? You did not want the notes to be in default and if they 
were in default you would contact the people and jack them up? A. Yes. 

Q. And if the notes were in the bank you would have the people 
take it down to the bank or you would take it down yourself? A. Yes. 

Q. That is because you wanted this note to be good a ae you 





wanted to continue to do business? A, Yes. 
Q. In this particular Humble note I will ask whether or not this 
is not the original note itself? A, I would say so. | 
MR. MILLER: Will you mark this as Henry Berman deposition 
plaintiff's exhibit No. 1 for identification? 


(Document was marked Henry Berman 
deposition exhibit No. 1 for eon) 


BY MR. MILLER: 
Q. Mr. Berman, the note is made payable to Samuel L. Lafsky? 


i 
' 


Q. Who is Mr. Lafsky? A. A friend of mine. 





Q. This note is dated September 8,1954. Did you ae eee the 
note and the deed of trust? A, It was prepared in our office. 

Q. And it was prepared, was it not, before you contacted Mr. 
Rubinstein to buy it? A. Well, on some occasions, yes, and some 
occasions, no. I don't think that has anything to do with this. 

Q. Do you remember, just as a matter of interest, do you re- 
call what happened in this case? A. No. | 
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Q. Mr. Lafsky endorsed it, the back of it? A. No he did not. 
I endorsed it. 

Q. I notice it says demand notice and protest waived? A. The 
Security Bank puts that on. 

Q. Is that with or without recourse? A. Everything is to be 
without recourse, but there was a moral obligation there. 

Q. You did that voluntarily? A. Yes. 

Q. There was no request from Mr. Rubinstein upon you to make 
it with recourse? A. No. 

And you felt morally obligated to him? A. Yes. 

And you wanted it to stand up? A. Yes. 

This check was made payable to whom? A. To me. 

Do you know whether or not Mr. Rubinstein knows Mr. Lafsky? 
A. Yes I think he does. 

Q. Mr. Berman, on this occasion when you signed this release, 
did you take up the matter of the release in January? The release is 
dated January, 1955. Did you take up the matter of the release on this 
date or shortly before with Mr. Rubinstein? A. I did not. 

Q. He did not know that this release was being executed? A. He 
did not. 

Q. As I understand it at that particular time you then made a 
deal with Mr. Kamins to sell him a new proposed second deed of trust 
on this Humble property? A. No, I had nothing to do with any second 
trust. 


Q. In other words, the other second trust which is dated January 
20, 1955, signed by the Humbles to Harry S. Klavan and Bernard Kamins 
to secure William Cook for $500.00, you knew nothing about that? A. I 
knew nothing about that. 
32 Q. When you were paid off and money was given to you for the 


purpose of paying Mr. Rubinstein's note, Mr. Rubinstein's note was at 
the Security Bank? A. That is right. 

Q. How much money did Mr. Kamins, or whoever gave it to you, 
pay you to release this note? A. I do not remember. I think it was that 
there was some kind of squabble and I gave him a $400.00 discount. 
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Q. The balance of the note in January of 1955 was $2, 903. 50, 
with interest from October 28th. No payment was made until February. 
Was that the balance upon which you computed it? A. I would imagine 
so. I have no way of remembering it. ! 
Q. Did you call the bank to get the balance? A. Yes. | 
Q. And then he paid you whatever amount was agreed upon and 








you made the payments on the note thereafter to the bank? A, Yes. 
Q. And it was not until June of this year that this matter was 
brought to Mr. Rubinstein's attention? A. I told him about it. 

Q. Was it Mr. Kamins that paid the money to you to pay the note 
off? A, Mr. Kamins came in and I don't remember whose check he 
33 brought me. It was a certified check. 

Q. Did he ask you for the paid and cancelled note? A Yes. 
Q. What did you tell him? A, That I would mail it to him. 
Q. Did you tell him the note was at the Security Bank? A. I did 











not. 





Q. Did he go with you at the time the release was executed and 
notarized? A. He did not. 
Q. How soon after he gave you the check did you give him the re- 
















lease? A, I had the release -- wait a minute, let me see. I wouldn't 
remember that. | 

Q. As I understand it then he came there with the certified check 
and you gave him the release at that time? A, Yes. | 







Q. And it was then that he asked you for the paid and cancelled 
note? A, Yes. 
Q. And you said you would mail it to him? A. Yes. | 
Q. You never mailed it to him, did you? A. No. 
34 Q. Did he ever thereafter ask you for the note? A, think on one 
occasion. | 
















Q. Do you remember when? A. I don't remember when. 

Q. Was it shortly after he paid you the check? A, Yes, I would 
. say shortly thereafter. | 

Q. Within days or weeks? A, Within days. | 
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Q. And he never thereafter asked you for it? A. I would say no. 

Q. You say he called you up? A. Called me about this note? 

Q. Yes, about the note? A. Well, I don't know whether he called 
me about the note in particular but he called me about some second 
trusts or something, if I could dispose of them for him during the course 
of the conversation and he again mentioned it. 

Q. He asked you for the note? A. Yes. 

Q. What did you tell him about the note? A. I told him I would 
see that he got it. 

Q. And he never asked about it again? A. That is right. 

x* 2K * mK cs 

REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Do you know anything at all about this new second trust that 
was put on and signed by the Humbles? A. I know nothing about that. 
That was none of my business. 

Q. In other words, the Humbles were actually acting through 
someone to put a new loan on the property and were trying to pay off the 
other one? A, Yes. 

Q. You understand that? A. I knew it was something like that. I 
did not go into details. 

Q. You also told him he did not need the note right away as long 
as he had the release? A. Yes. 

Q. This note being payable to someone whom you knew, Mr. 
Rubinstein also knew Mr. Samuel Lafsky, did he not? A. Yes. 

Q. How long would you say you had known Mr. Samuel Lafsky? 
A. Fifteen years. 

36 * * * * * 

Q. Had Mr. Lafsky ever seen Mr. Rubinstein in your presence ? 
Were you all three there together? A. Yes. 

* cs * * * 

Q. Did Mr. Rubinstein suggest you put the name of Lafsky on the 
note? A. No. 





Q. 
Q. 


A. Usually itis a straw. We always use a straw. 


Q. 


Q. 
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He did not? A. No. 
That would be so that it would appear as a sale of the note? 
So that you could sell the note? A. Yes. : 
You wrote the signature on the back and you wrote) it out 
A. That is right. 
And his name is Lafsky? A. I think his proper naime is 


So that would be anerror? A, Yes. ! 
| 
But you yourself signed it? A. Yes. i 
Did you hand the note to Mr. Rubinstein? A, I woulda’ t 


remember. I might have sent it over. 


Q. 


A. I wouldn't say that he did. 


not. 


right. 
Q. 


Did Mr. Rubinstein see you put Mr. Lafsky's name on it? 


But Mr. Lafsky never signed that? A No. ! 
Did Mr. Lafsky say to you to sign his name on it?) A, He did 





He did not know he was a straw party? A, No he did not. 
He never intended to become liable on the note? A. That is 


And he could not become liable because he had not iain iE¢ 


A. That is right. 


rm 
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Q. 
* 
Q. 
Q. 
is right. 


MR. MILLER: That is right. 


* x 5 aK 

REC ROSS EXAMINATION 
BY MR. MILLER: | 
This was not Mr. Lafsky's note? A. He did not own it. 
* * * * 
Was this Mr. Lafsky's note? A. It was not. 
He merely acted as a straw party, is that right? A. That 
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FURTHER REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. What do you mean by that? A. We used his name as the straw. 

Q. But then when you offered this note to Mr. Rubenstein he 
thought he was buying a note with a man's name on there that he knew, 
is that right? He knew Mr. Lafsky. A. He might have known Mr. 
Lafsky but I don't think he knew his signature. 

Q. I understand that, but when you showed him a note made by 
the Humbles to Mr. Lafsky, that is what you were selling to him, 

39 wasn't it? A. Yes. 

Q. I asked you whether or not Mr. Rubinstein had agreed to make 
the loan and then had suggested to put Lafsky's name on it? A. No. 

Q. You had'to have a living person? A. Not necessarily. We 
make them out to bearer, but most of them are made out to individuals. 

Q. And Lafsky was a man he knew? A. He knew him. 

Q. He knew that he was a living person? A. Yes. 

Q. He did not know you had signed the name on the back? A. No. 


* * * x * 


September 12, 1956 
Deposition of A. DAVID RUBINSTEIN. * * * * * 
ak bad * x 
2 A. DAVID RUBINSTEIN, 
called for examination and, having been duly sworn by the notary public, 
was examined and testified as follows: 
DIRECT eer 


* 


BY MR. FRIEDLANDER: 

Q. Do you know a Henry Berman? A. Yes. 

Q. How long have you known Henry Berman? A. Off and on, I 
have known him ever since a kid, back in 1912, in Southwest Washington, 

3 but I had nothing to do with him. 

Q. Have you ever done business with Herman Berman? A. 
Lately, yes. 

Q. When was the first time you did business with him? A. About 
eight or nine years ago. 
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Q. Would you tell us what type of business you did with him? 
A. Real estate loans. | 

Q. Would he present you with notes to be purchased by you? 
A. From time to time, and if I liked one I bought it. | 

Q. When he would present the notes to you so that you might 
decide whether or not you wanted to buy, would he hand the note to you 
and have you look at the property? A. Yes, I could look at it and I did. 

Q. Were there occasions on which he would call you on the phone 
and say that he wanted a loan made to so and so, give the name of the 
person? A. I would have to first see the property and also know what it 
is all about. , 

Q. What I had in mind was did you ever make loans through him 
or did he sell you notes? A, I always had a note on record. | He would 





show it to me all made up and I would decide whether I wanted it. From 
there on, I went to see it and if I liked it, I bought it. | 


Q. Did he ever service the note for you? In case one of them 


wouldn't be paying properly, would he undertake to get the payments? 
A. He probably did, but the Security Bank did all that for me, which I 
paid them for. The note was in there for collection at all times. From 
the first day I got it or the first week that I bought the note, it was put 
in the bank. | 
Q. You are speaking now of the Laefsky note? A. Any note. 


Q. Now, did there come a time when any of the notes | which you 








had purchased through him had gone bad or the payments were delayed? 
A. Oh, sure. Then I had my bank send them a notice. | 

Q. Would Berman ever act in a manner to get collections for you? 
A. He used to like to see that the payments came in so I could afford to 
buy others from him, other notes from him. ! 

Q. Would he help collect the notes in those cases? A. He didn't 
have to. The bank did it. | 

Q. Did he ever help? A. He probably did, I guess, on his own 
say. I never had authorized him to do anything for me. 





38 

Q. The only type of business you did with him was you would buy 
real estate notes from him? A. Toward the last, I bought a few auto- 
mobile papers from him. 

Q. Automobile papers? You mean loans on automobiles which he 
had made and which he wanted you to buy? A. That is correct. 

Q. Now these notes for automobiles and real estate would be 
bought at a discount? A. Yes. 

Q. By discount, you mean the note would be sold for less than its 
face value? A. That is right. 

Q. Did you have a standard rate for buying the notes? A. Well, 
yes, it was more or less a standard rate. 

Q. Was it five per cent each year? A, It was. 

Q. In other words, the note that was going to run three years 
would normally be --? A. Fifteen per cent off. 

Q. Off the face? A. Yes, off the face. 

Q. When you bought these notes, to whom would you give the 
money? A. Well, the only one I could give it to was the one that sold 

it to me -- Mr. Berman. 

Q. Now, coming down to the note involved here, that is, the note 
made payable to Mr. Laefsky, did you know Mr. Laefsky? A. I know 
him, yes. 

Q. And did you know him at the time you bought the note? A. Yes. 

Q. Did you know him welloronly casually? A. Only casually -- 
just like I know anyone. I mean like you know anyone you see once in 
awhile. I had nothing to do with the gentleman. 

Q. Did you know what business he was in? A. I didn't see him 
that often. 

Q. Had you seen him in the office of Mr. Berman's at all? 

A. Once in awhile. 

Q. You couldn't judge what kind of work he did from having met 
him and you didn't discuss it? A. No, sir. 

Q. And your conversations with him, if you had any, were just 
general conversations, not dealing with business? A. I hardly ever said 


any more than "hello" and "goodbye." 
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Q. You don't recall when you first met him? A. He has been 
around town for many, many years, but, as I say, the only time I would 
see him was if I ran into him somewhere. | 
Q. You wouldn't know whether or not he was engaged in the lend- 
ing business, would you? A. No. I know he isn't in lending. | 
Q. And you knew he wasn't a real estate man? A. That is right. 
Q. You don't know what business he was in? A. No. | 
Q. Do you recall what, if anything, was told to you about how 
Mr. Laefsky happened to own this note or be the payee of the note you 
were buying? : 
* * e * * 
THE WITNESS: I wasn't told anything. 
BY MR. FRIEDLANDER: | 
Q. When you were asked to buy this note, do you recall substan- 
tially what Mr. Berman said about it? How did he approach you about 
your buying this note? A, He showed me the note and I went up to 
Number 7 Grant Street, Northwest, to look at the house. I knew what 
first was on it and I thought the value was there. 


' 
i 
| 
' 


| 
| 
| 


: 
* * * * * 


Q. And you saw the note and you noticed that it was delta to 
a man named Samuel Laefsky; is that correct? A. Yes. | 

Q. Did you ask Mr. Berman what Mr. Laefsky had to do with the 
property? A. Well, I know from past experience that is always a 
straw party, the first one. If you look, on every note you will find 
something of that sort. | 

Q. You knew Laefsky wasn't the owner of the property? A, That 
is correct. | 
Q. You knew Laefsky hadn't sold the property to the: Humbles? 
A. No. | 

Q. But the Humbles had signed this note, had they not? A. That 
is right. | 

Q. And the note was payable to Laefsky? A. Yes. | 
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Q. You were not told by Berman that Laefsky had anything to do 
with it? A. He didn't say anything at all. 
Q. But you knew from your past experience that the name Laefsky 


on the note as payee meant nothing; that he was just a straw? A. That 
is right. 

Q. Did you know who he was a straw party for? A. No, I didn't 
know who it was for. 

Q. Did you make any inquiry? A. I didn't have to. I never had 
to find out. 

Q. Well, you knew if you made a loan direct to the Humbles and 
charged a discount that you would be guilty of usury, wouldn't you? 
A. I don't buy a note direct. I am nota broker. I always buy a con- 
summated note from a broker. 

Q. And that meant that it had to be a note which had been made 
by, say, the owners of the property and payable to someone else? 
A. That is correct. 

Q. You knew that the person, who was named 2s payee was only 
a straw party? A. That is right. 

Q. And you didn't know who he was a straw party for? A. No. 

Q. Well, did you see the note after you bought it or was it put 
in the bank by Berman? A, I, whenI get the note in my possession, 
take it to the bank and enter it on a book. 

Q. Now the note was signed, was it not -- endorsed by the word 
indicating Laefsky had signed it? A. Who? 

10 Q. Laefsky endorsed it? A. On front, yes. 

Q. Onthe back? A. No. On the back I endorsed it. 

Q. Didn't Laefsky's name appear on the back? A. No, on front. 
If you will look on the note, you will see. 

Q. Excuse me; by front of the note, you mean the part which is 
marked "Dead of Trust, Note Installment"? A, That is right. 

Q. And has the name Samuel Laefsky? A. Yes, and when I put 
it in the bank I put my name on the back for collection. 

Q. Now, is it a fact that you never talked to Mr. Laefsky about 
the note? A. Not about that note or any note. 
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Q. Well, Laefsky's name appears on the front, as you call it -- 
I call it the back of the note -- in which the endorsement is made with 
recourse; that is, it is a plain endorsement that he would be liable for 
it as an endorser. Have you ever made claim to him on the note? 
A. No. | 
Q. Were you present when Mr. Berman said that he, Berman, 
had signed the note and Laefsky hadn't? | 
1 1 * *« * * * 
Q. Do you know anything about that at all? A. No. | 
Q. You don't know whether Laefsky signed it or whether Berman 
signed it? A. I really don't. 
Q. When you bought that note, how did you pay for it, by check or 
cash? A. Well, it could be either way. | 
Q. How did you pay for it, do you remember? A, I don’ t 
remember right now. Sometimes I paid cash and sometimes it was by 
check. 





Q. Did Berman ever have in his possession funds of yours from 
which he would purchase notes, other notes for you? A. No, sir. 
Q. In other words, this was a transaction in which you, either by 
cash or check, delivered to Berman funds to buy this note? A, That is 
12 right. Sometimes it is both. Sometimes itis a | for part 


and cash for part. 
Q. You don't remember what happened here? A, No. 
Q. Do you recall whether or not the money or check was de- 

livered to Berman or was delivered to Laefsky? A. It was delivered to 





Berman. 
Q. If it was a check made out for this deal, it would have been 
payable to Berman? A. If there was a check made, sure.| That is the 





one selling me the note. 
Q. In other words, you considered that Berman was delivering 
the note to you and you would pay him? A. That is right. | 
Q. You didn't have Berman sign these notes at all, did you? 
A. Yes. I don't know. I don't know if he did this one or not. Some of 
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them -- No, the automobile papers I think he did. No. 

Q. In the suit that is filed in this case, named as defendants are 
Oliver Humble III, and Mary Alice Humble. Did you know them at all? 
A. I saw them at the house the morning I went up, the day I went up to 
check if the house was all right. 

13 Q. Did you ask them whether or not they had paid this note? 
A. Yes, they paid the note. 

Q. Did you ask them who Laefsky was? A. No. 

Q. You knew Harry Berman and Jack L. Steinman, who were the 
trustees under the deed of trust? A, Yes. 

Q. They were people you had known sometime? A. Yes. 

Q. Did you know Harry Berman better than Henry Berman or both 
about the same? A. I guess I met them both at the same time. They 
were both boys in southwest together. 

Q. Do you know what Harry Bermandoes? A. Yes. At present 
he is working for Merchants Candy and Tobacco Company. 

a 5 * 5d * 

Q. He was never in business with Henry Berman? A. Never. 

14 Q. But he was related to him, wasn't he? A. Brother. 

* ae * ae % 

Q. You never talked to this Waddell Foxx, did you? A. No. 

Q. I presume the first time you met Mr. Goldkind was when his 
deposition was taken? A, That is correct. 

* * * * bd 

15 Q. Were you given any document or paper outside of the note it- 
self? A, The thing that comes back from the Recorder's Office. 

Q. The receipt? A. Yes, a Recorder's receipt on the note. I 
have the thing that comes back. Usually they mail it to you. 

Q. Have you personally examined the records at the Recorder of 
Deeds since you have learned about the default? A. No. The only time 
that I knew about this was when it was told to me when he got in trouble 
there and there was a warrant. So I immediately took the note down to 
Mr. Miller to find out all about it. I knew nothing about it. I knew it 


a = 
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was paid up to April -- I think it was April -- and when they told me 
this, I asked him to find out what was wrong. | 


* * * * * | 


16 Q. The notary public, did you know that notary public who: was 
two or three doors down from Henry Berman's place? A. I/don't 
know her personally. I know she is there. | 

Q. On your note, there is a name of a notary public.. if you have 
a copy of your mortgage agreement, you will see it. 

* * * * * 

Q. That is the same lady that was involved in the notarization of 
the release, as you will see from looking at this release. That is the 
same lady? A. Yes. 

Q. Now, do you know anything about that lady? A. I rat don't. 


ae es * * * 

18 Q. You would authorize the bank to release it? A. I didn't have 
to authorize it. If they paid off the note, they would give it t them 
automatically. 

Q. Suppose you took a new note for an oldone. A. I a do 
that. ! 


aK * * * * 

20 Q. Now, this one in the complaint, you claim that had been re- 
leased without authorization; that the signatures of the trustees were 
forged. Now as to the other one, what was the situation? A The 
same thing. 

Q. The same trustees? A. Yes. 

Q. And they were also, as far as you know, forged signatures? 
A. We know they were forged. Mr. Miller is handling the case. 

* * * * xe | 

21 CROSS EXAMINATION 

BY MR. MILLER: | 

Q. Mr. Friedlander asked you whether or not Mr. Berman ser- 
viced the notes; that is, when the notes he sold you became delinquent, 
did you authorize him to collect the payments? A. I never authorized 





! 
' 


| 
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him to do that. 
Q. Did you know he was doing it? A. No. 
22 Q. Did you pay Mr. Berman any commission on the notes? 


A. He paid me a commission. 

Q. Did you pay him any commission or any salary or anything 
to get the notes for you? A. No, Sir. 

Q. Do you know how much he made in the transaction? A. I 
really don't. 

Q. Did you participate in or have any knowledge concerning 
what his arrangements were with the people who executed the notes? 
A. No. 

Q. Do you know how much money he gave them after you bought 
the note? A. No. 

Q. Do you know whether he paid them the money in the trans- 
action before or after you bought the note? A. I don't know that, but I 
presume that he did pay them. 

Q. Do youknow? A, No. 

Q. Do you know Mr. Laefky's signature? A. No. 

Q. Do you buy notes from other brokers? A. Yes. 

Q. Do you buy them the same way you bought notes from Mr. 

23 Berman? A. Sometimes a greater rate of interest, but I buy 
them the same way. 

Q. Thesame mechanics? A. Yes. 

Q. As I understand it, whoever had a note would call you? A. Yes. 

Q. And give you the information concerning what he had? A, Yes. 

Q. And give you the financing on it? A. Yes. 

Q. And you would go out and look at the property? A. That is 
right. 

Q. Did you ‘ever see the notes before you went out to look at the 
property? A. Sometimes. 

Q. After you were satisfied, then you would pay him the money 
that you agreed upon; is that right? A. After the note was put on 
record and had a Recorder's receipt on it, then I would buy it. 
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Q. I mean after it was on record and you went out and looked at 
the property and were satisfied with it, did you then give your check for 
it? A. That is correct. | 
24 Q. Then you would get the note? A. That is right. | 
Q. What would you do with the note? A. Put it in in the 
Security Bank for collection. 
Q. Who was the person authorized to make collections pn your — 
notes? A. The Security Bank. | 
Q. Do you know what arrangements in this ERO CUAr fy cage Mr. 
Berman had with Mr. Laefsky? A. No. 
Q. Do you know what their deal was? A. No. 





5 * * ate * 


Q. When did you first see the release of your deed of trust? 
A. Not until you showed it to me, I think. | 
25 Q. Did you know that the signatures were forged on the release 
before it was shown to you? A. I didn't know anything about it at that 
time. : 
Q. When did you learn that the names on the release am forged? 


A. When Sokoloff told me he thought it was forged and when you told 


me about it. ! 


Q. Did Mr. Berman ever tell you, after you found out that there 
was some question about the release, that he had forged the names? 
A.” No. | 

Q. And you learned it through Mr. Sokoloff? A. That is correct. 

* * * * * | 

REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: 
Who is Mr. Sokoloff? A. He was working in the office at 





Whose office? A. Berman's. 


How much did you pay for this note? A. Fifteen per cent off 
the face. 








46 
Q. Do you know what that amount was? A. It was a $3, 000 note, 
I think. It was $450.00 less. It was $2, 550. 


26 Q. You don't know how much of the money you gave Berman -- 
how much he gave to the people who made the note? A. No. 
* * * 3 * 
1 ! Saturday, September 29, 1956 
Depositions of SAMUEL L. LAIFSKY and MARY G. MURR * * * 
* x me * * 
2 SAMUEL L. LAIFSKY 


a witness of a lawful age, was duly sworn by the notary public and, 
being examined by counsel, testified as follows: 
DIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

* cd * ae * 

Q. What is your occupation? A. Clerk. 

Q. Where are you employed? A. I was employed with Henry -- 
I am self-employed now. 

Q. You did work for Mr. Berman? A, I was just working out of 
his office. 

Q. Tell us how long you worked for Mr. Berman. A, I saidI 
was working out of his office. I worked for myself. 

Q. What sort of work were you doing? A, I don't want to say. 

Q. Is that for personal reasons? A, Personal reasons. 

Q. Would you say that you had occasion to see Mr. Berman from 


3 day to day? ‘A. I have not seen Mr. Berman for two years -- a 
year. 
Q. A year? 
a : * Sad * Bo 


A. Always been friendly with him. 

ak * * * * 

Q. During the period you were working out of his office did you 
ever work with him on any deals? A. Never had any business dealings 
with him. 
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Q. Did you have desk space there? A, No. 

Q. You used that as an address? A. That is all. 

x * cd * * 

Q. Did you ever authorize him to use your name on any --A, 

Never authorized him to use my name. 

Q. Or act as his straw? A. None whatsoever. | 

Q. You had no knowledge of your name being put as the payee of 
4 a note? A. The only knowledge I have was when this gentleman 





came in. 
* * * * * 


| 
| 


A. I didn't know it was done. I have no idea whatsoever. That’ 
settles that statement. ! 

Q. You have never at any time authorized him to put your name 
on anote? A. Never had authorization to put my name on anything 
whatsoever. | 

Q. ‘You didn't work for him and the only connection you ae was 
you worked out of his office? A. Absolutely right. 

Q. You have no knowledge whatever of any note made payable to 
you? A. None whatsoever. 

Q. You didn't sell any note to Mr. Rubinstein? A. I have had no 
business dealings with Mr. Berman whatsoever or anyone out of his 
office. | 

Q. Any dealings with Mr. Rubinstein? A, No. I have not. 

Q. We are referring now to Dave Rubinstein. A, Yes. 

Q. You never sold him any notes? A, Never sold anything. Don't 
own anything. ! 

5 Q. You never endorsed any note to him? A. Never endorsed 
anything. | 

*e * * 

MARY G. MURR 
a witness of lawful age, was duly sworn by the notary public: 
examined by counsel, testified as follows: : 
DIRECT EXAMINATION 

BY MR. FRIEDLANDER: 
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Q. Where are you employed? A. It was Capital View Realty 
Company; now they have consolidated with Washburn and Maize, 925 
New York Avenue, Northwest. 

* * * * ae 

Q. How close is that to the place Mr. Berman operated? A, I 
would say about five -- 

Q. Doors? 

* * * * * 

Q. How long, to your knowledge, have you been in your present 


location? A, Going on twenty-one years. 
x * me * *x 


I would say at least ten or fifteen years. 


You have known him for a longtime? A. I have. 

He primarily was in the automobile finance business? A. Yes. 

He would have a number of titles to have notarized? A. -Yes. 

He would bring people into your place? A. He did, and 
vouched for them. 

Q. How many notaries would you take in a week for him? During 
this period. Would it be many or few? A. Not too many. 

Q. Would it be more than five a week? A. It wouldn't be that 
many. 

Q. It wouldn't be that many. Did he also bring in people to sign 
certain legal documents, such as deeds and trusts? A. He did. 

7 Q. And releases? A, He did. 

Q. Do you recall a Mr. Laifsky? Had you ever seen him around 
there? A. I couldn't say definitely because I cannot remember. I 
mean people came in and out so often. 

Q. You saw him outside the office? A. Yes. 

Q. You did not recognize him? A. Not right offhand, I couldn't 
say. 

Q. Did he seem familiar to you at all? A, I really couldn't say, 


as I said. 
*x 





8 * * * * * 


9 
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Q, Mr. Laifsky has said that he worked out of Mr. Berman's 
office. You are unable to tell us whether you know you saw him; you 
don't remember seeing him? A, I don't know him personally, No. I 
have been in and out of Mr. Berman's office; he may have been in 
there when I have been in Mr. Berman's office. | 





Q. When he would come up to your office would he ever bring 
you papers and tell you the people had signed them and have you take 
the notary without them being present? A. No. 

Q. That never happened? A. No. He always appeared with the 
people or called me and say he was sending the people up. | 

Q. Did there come a time in January of 1955 -- that is ‘igaeeal 
a year ago -- A, Yes. 

Q. -- that he brought two people in your office and had you take 
this acknowledgement? Would you look at this. That is a photostat. 
The aeknowledgement is on the back or second sheet of it. A. Thatis ° 
my signature. If that is the case he must have brought aay | in and they 
acknowledged it. 

Q. You do not know who the people were? A. When Mr. Berman 
vouched for anybody I never asked for credentials. I took his word 


those were the people. 
* * * * * 





| 
| 
| 


MR. MILLER: The person that came and was introduced as Harry, 
did he look like Henry, whom she knew? 

THE WITNESS: I really couldn't say. I didn't pay too much 
attention to people coming and going. | 

BY MR. FRIEDLANDER: = + , | 

Q. On February 8th of 1956, you executed another document, 
did you not, for Harry Berman and the Steinman. Do you recall that? 
A. The following month. 

Q. Some people came in and you again executed a document; 
remember that? A. You said in 1956, didn't you? 

Q. Yes. That is 1956. A, That would be another year. 








a 
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Q. Another year. Thatis right. A. AsIsay, I couldn't say 
right offhand to the date and all because I don't remember, but I know 
that Mr. Berman has been in the office a good many times. 

10 * * ak 2% * 

Q. You do not know Harry Berman at all? A. Yes. I think I do. 
If I see him. 

* a * * x 

Q. You know Harry Berman, don't you? A. I think I know him 
slightly. I wouldn't say for sure that I did. No. 

* x * * * 

Q. How many times between January of 1955 and February of 1956 


would you say you had taken the acknowledgement of Harry Berman? 
A. I couldn't say. 


oa x * * * 


11 Q. Mr. Steinman, you had taken his acknowledgement on many 


occasions, had you not? A. I don't know the gentleman offhand, as I 
said. 


12 * * * x * 


Q. You had taken acknowledgements for Harry Berman on many 

occasions, did you not? A. I guessI had. I couldn't say right 
offhand. But they were introduced and said they were the person and 
acknowledged it, then I take their word for it and took Mr. Berman's 
word those were the people. 

Q. I think the record will show that a trustee's or chattel mort- 
gage, as well as deed of trust, quite often consisted of Harry Berman 
and others and on each occasion that you would execute some paper that 
Harry Berman would sign or someone would sign for him, you would 


see the person? A. Correct. 


* a x * * 


15 Q. Do you recall whether you did that on this occasion, whether 


they were already signed when they came in? A. Let me ask you 


again: You mean on this particular paper was it signed before they 
came in? 
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Q. Yes. A. That I couldn't say, but when Mr. Berman brought 

16 them people in and if it was signed he would introduce me and I 
would ask them if that was their acknowledgement and that to be their 
act and deed and being I knew Mr. Berman -- no, I don't ask them to 
sign their name. If I don't know the person and they have signed the 
paper or nobody vouches for them then I do ask for identification. 

Q. To this day you do not know whether or not this was Harry 
Berman and Jack Steinman who appeared; you don't know whether they 
came in or not? A. That is my signature on there. They must have 
appeared with Mr. Berman and he introduced them as the people and 
they acknowledged it. | 

Q. But you are fairly reasonably certain that two people did come 
in? A. Yes. 

Q. And you did ask them whether or not they were the | people? 

A. And they acknowledged that to be their act and deed. | 

Q. Which they did, and you took the notary acknowledgement. 
A. Acknowledgement. 

* * * * 

17 CROSS EXAMINATION 


BY MR MILLER: 
* * cd , * 5 | 
19 Q. On that date did you have any reason to believe that the gentle- 
man that Henry Berman introduced as Harry Berman was not Harry 
Berman? A. No, sir. : | 
Q. Did you have any reason to believe that the gentleman that 
was introduced as Jack L. Steinman was not Jack L. Steinman? 


A. No, sir. 
* * * * * | 
20 Q. In other words, asI understand, you only would know it would 
be Harry Berman by the fact you have your name to a paper rather than 
recognizing him personally? A. AsI say, when someone comes into 
the office that I don't know or is not identified to me as the person, I 


don't pay too much attention. | 


| 
* * * | 
| 
! 
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REDIRECT EXAMINATION 
BY MR. FRIEDLANDER: 

Q. Didn't you take the acknowledgement of Harry Berman, for 
instance, twice in June of 1953? A. I don't remember. 

Q. You do remember having taken Harry Berman's signature off 
and on for a period of some ten years, hadn't you? A. I couldn't say 
how many times. 

Q. In answer to Mr. Miller's question you sort of indicated that 

24 you had known him for a long period. You have known Harry 
Berman and taken his acknowledgement as early as 1953, hadn't you? 
A. I don't remember. 

Q. I asked you specific question: Did you not take his acknowledge- 
ment on the 22nd day of June 1953? A. I couldn't say. 

Q. On the 25th day of June 1953? A. I couldn't say offhand. 

Q. Is your memory that you hadn't know Harry Berman from 
taking his acknowledgements over a period of at least six years, off 


and on, twice a month, at least? A. I never paid too much attention 


to it. 

Q. If a man comes in and gets his signature notarized month 
after month for a period of five or six years you would certainly get to 
know him, wouldn't you? A. I suppose you would; but as I say, you 
know, coming in so frequently -- I mean not often enough, I wouldn't 
pay too much attention to them when brought in by someone. 

Q. Didn't Harry Berman come in quite often for his acknowledge- 
ment? A. I don't know how many times he has been in the office. 

Q. Hasn't it been a lot of times for a long period? You can 
remember that, can't you? A. I really don't know how many times he 

25 has been in the office. 

Q. You have no idea at this time? A. No. 

Q. You don't want us to understand that you didn't know him and 
were familiar with his appearance. You knew his appearance and were 
familiar with it,weren't you? A. I may be, but, as I say, offhand I 
don't know or remember. 
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Q. He was a brother of Henry Berman whom you knew ante well 
and seen quite often and he had been introduced to you many years be- 
fore, had he not? A. Probably so. 


* * * * * 
_ 
26 MR. FRIEDLANDER: You don't want us to understand that Harry 
Berman came in infrequently, do you? Is that your testimony? 
THE WITNESS: I couldn't say how many times he had heen in the 


office. 
* * * * * 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Appellees the questions are; 
1. Does a forged endorsement transfer any interest 
in a negotiable instrument ? ! 


2. Isa negotiable instrument payable to bearer when 
the maker has no knowledge of the payee's fictitious character ? 
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COUNTERSTATEMENT OF THE CASE 


Henry Berman engaged in the business of purchasing first and 
second trust notes, and in the sale of the same (J. Ap. 26). He had 
done business with the Appellant, A. David Rubinstein for fifteen 
years (J. Ap. 26), during which time the business consisted primarily 
of Rubinstein's purchasing notes through Henry Berman (J. Ap. 26). 
During this period Berman collected thousands of dollars for Rubinstein 
from notes Rubinstein had acquired through Berman (J. Ap. 26), and 
Rubinstein had purchased more than $100,000.00 worth of notes from 
Berman (J. Ap. 29). Berman had been a friend of Rubinstein's for 
thirty-eight or forty-five years (J. Ap. 29). | 
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The note in question was prepared in Berman's office (J. Ap. 31) 
and was made payable to one Samuel L. Laifsky (J. Ap. 31). The note 
was not endorsed by Mr. Laifsky but his name was signed on the back 
by Berman (J. Ap. 32 & 47). Laifsky was known to Mr. Rubinstein 
(J. Ap. 38). 


STATUTES INVOLVED 
Title 28-124 SIGNATURE FORGED OR WITHOUT AUTHORITY 


Where a signature is forged or made without the 
authority of the person whose signature it pur- 
ports to be it is wholly inoperative, and no right 
to retain the instrument, or to give a discharge 
therefor, or to enforce payment thereof against 
any party thereto can be acquired through or under 
such signature, unless the party against whom it 
is sought to enforce such right is precluded from 
setting up the forgery or want of authority. 


Title 28-110 INSTRUMENTS PAYABLE TO BEARER 
The instrument is payable to bearer - 


Third. When it is payable to the order of a 
fictitious or nonexisting person and such fact 


was known to the person making it so payable, 
x« * * 


SUMMARY OF ARGUMENT 


The Appellant was the purchaser of a note executed by the 
Humbles, payable to the order of Samuel L. Laifsky. Samuel L. 
Laifsky's endorsement was forged, and therefore the Appellant has no 
interest in the note, since a forged endorsement cannot transfer title 
to a negotiable instrument. 


The Appellant is not the holder of a negotiable instrument payable 
to bearer, through claim of the existence of a fictitious payeee, inas- 
much as the maker had no knowledge of the payee's fictitious character; 
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and, moreover, the appellant has failed to prove that the maker knew 

the payee to be a fictitious character or intended the instrument to be 
| 

payable to bearer. | 


ARGUMENT 


| 
The Appellant has filed his brief with a lot of legal trees and, in 
so doing, has failed to come to grips with the forest. The situation is 
far less complex than the Appellant would lead the Court to believe. 
| 


The evidence shows conclusively that the promissory note involved 
herein was made payable to Samuel L. Laifsky. Mr. Laifsky is an 
actual person and was known to the Appellant. The said note bore the 
alleged endorsement of Samuel L. Laifsky, but his testimony clearly 
shows that he did not so endorse the note; and, moreover, the testi- 
mony of Henry Berman shows that he signed Laifsky's name to the 
note. He had no authorization to do so, and there is no doubt but that 
Berman's signing of Laifsky’s name constituted a forgery. | If the Ap- 
pellant should seek to claim title to this instrument through Laifsky's 
forged endorsement, he has no title at all, as a forged endorsement 
does not transfer anything. Title 28-124, D. C. Code (1951 Edition) 
| 
| 
"Where a signature is forged or made without the 
authority of the person whose signature it purports 
to be, it is wholly inoperative, and no right to re- 
tain the instrument, or to give a discharge there- 
for, or to enforce payment thereof against any party 
thereto can be acquired through or under such sig- 
nature, unless the party against whom it is sought 


to enforce such right is precluded from nering up 
the forgery or want of authority." | 


so provides: 


The Supreme Court of the United States, in Hortsmah v. Henshaw, 
11 Howard 177, 13 Law Ed. 653, the Court stated: | 


| 
“A forged endorsement cannot transfer any interest 
in the bill, and the holder, therefore, has no ight 
to demand the money." | 
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It follows, then, that the Appellant can claim no right through the 
forged endorsement of Samuel L. Laifsky. Therefore, to claim a right 
in this action the Appellant must come within the provisions of the D.C. 
Code (1951 Edition), Section 28-110 ,as the holder of an instrument pay- 
able to bearer. This section of the Code provides: 


"The instrument is payable to bearer -- 


* * * *x x 


“Third. When it is payable to the order ofa 
fictitious or non-existing person and such fact 
was known to the person making it so payable, 
* 


* «rr 
The problem, then, boils down to the simple question of whether or not 
Samuel L. Laifsky was in law a fictitious payee. The facts in the case : 
indicate that he was not. The Appellant urges that Samuel L. Laifsky 
was a "straw party,'’ and hence should be treated as a fictitious payee. 
There is no evidence in this case to indicate that the maker of the note 
had the slightest idea that Samuel L. Laifsky was a "straw party" nor 
intended to use him as a fictitious payee. On this point the authorities 
lay down the clear rule that in order to have a "straw party" treated as 
a fictitious payee the "straw party" must have been known to be such 
by the person making the note. The cases generally hold that the en- . 
dorsement of the "straw party" or fictitious payee must be made on the 
note by the maker or in his presence in order that the note should be- 
come a bearer note. 


In American Sash and Door Co. v. Commerce Trust Co. , 332 
Mo. 98, 56 S.W. 2d 1034, the court said: 


“The maker's intention is the controlling consider- 

ation which determines the character of such papers. 

It cannot be treated as payable to bearer, unless the : 
maker knows the payee to be fictitious and actually 

intends to make the paper payable to a fictitious per- a 
son." (See 3 R.C.L. 66, page 881) 
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In the American Sash and Door Co. case the court cited with approval 
Seaboard Nat'l. Bank v. Bank of America, 193 N.Y. 33, 85 N.E. 829, 


22 L.R.A. (N.S.) 499: 
"It is claimed by the defendant that the draft was: 
payable to a fictitious or non-existing person, and 
consequently writing the signature of Carroll | 

Brothers, on the back of the draft was not in legal 

effect a forgery. * * * * We also think that the de- 

fendant is wrong in its contention that the draft was 
payable to bearer as defined in the Negotiable In+ 
struments Law. It is only when a person making 
an instrument knows that he is making it payable to 

a fictitious or non-existing person that it can be 

treated as payable to bearer." 


and, on the next page: | 
"Such intention to be effective must necessarily | 
arise from knowledge, and exist as an affirmative 
fact in the mind of the drawer of a draft at the time 
of its delivery," (See Seaboard Nat'l. Bank v. Bank 
of America, supra) 


Other courts, construing their own statutes, identical to the 
District of Columbia Code, Section 28-110, have expressed a similar 
view that if a maker has no knowledge of the payee's fictitious character, 
then no authority is conferred upon any person to endorse the note in 
the name of the fictitious or non-existing person. -- McLaughlin-Gormley- 
King Co. v. Hauser, 191 N.W. 880, 145 Iowa 224. i 


| 
Thus, the rule becomes clear that under the Negotiable Instru- 
ments Law the bearer of a negotiable instrument, which he claims is 


made to a fictitious payee, cannot recover, as on an instrument payable 
to bearer, unless he proves that the maker has knowledge of the fiction. 
~- Boles v. Harding, 201 Mass. 103, 87 N.E. 481. The evidence 
clearly indicates that the Appellant has not borne that burden of proof. 


The Appellant does not, then, become a holder of an instrument 
payable to bearer, as described in the D.C. Code (1951 Edition) Section 
28-110, and must rely for his title upon a forged endorsement. His 
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= title is thus without validity, and the Appellees' motion for summary 


judgment claiming that the Appellant was the purchaser of a note 
executed by the Humbles payable to the order of Laifsky, which was not 
transferred to him as required by the Negotiable Instruments Act, was 
properly granted (J. A. 11 & 14). This judgment, being correct asa 
matter of law, the court properly denied the Appellant's request for 

a reconsideration of the court's order (J. Ap. 12-15). Hence, the 
Appellant has no grounds at law for his appeal. 


CONCLUSION 


It is respectfully submitted that the judgment of the court below 
should be affirmed. 


MARK P. FRIEDLANDER 


Attorney for Appellees 
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